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Samuel Fujitt vs. Sarah A. Nelson, Adm'x. 

Scaling — Payment 

Where the debt was contracted in 1859, and part payment in Confede 
rate currency was made in 1868, the creditor is not entitled to have 
the amount of the payment reduced to its value in National currenc}', 

BEFORE GLOVER, J., AT WILLIAMSBURG, FALL TERM, 

1867. 

The plaintiff sued in assumpsit on a promissory note, 
drawn by Thomas S. Nelson, the defendant's intestate, for 
the sum of four hundred and thirty-five dollars, dated 
January 31st, 1859. The following receipt was offered in 
evidence : " Received 21st September, 1863, of Thomas S. 
Nelson, three hundred and fifty dollars and three cents, to 
be placed as a credit on a note of his, payable to S. Fluitt, 
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in my hands for somewhere about four hundred dollars. 
I cannot find said note, nor two accounts which I paid for 
said Thomas S. Nelson. When these are found, a settle- 
ment is to be made between us. 

*' (Signed) E. J. PoRTER." 

It was admitted that the note sued on was the one re* 
ferred to in the receipt, and that the money paid was in 
Confederate currency. A motion was made to ascertain 
the value of Confederate money in 1863, and that the credit 
should be allowed according to that ascertainment. His 
Honor overruled the motion, and by his direction the jury 
found a verdict, allowing the credit specified in the receipt, 
without any reduction. 

The plaintiff appealed on the ground : 

Because it is respectfully submitted that the credit of 
$850.03, paid towards this note on the 21st September, 
1863, having been paid in Confederate treasury notes, 
should be reduced to the value of the present currency, 
before the same could be deducted from said note, and that 
his Honor erred in ruling otherwise. 

Dozier and Porter^ for the motion. 

Pressley, contra. 

The opinion of the Court was delivered by 

DuNKiN, C. J. The case substantially is, that the plain- 
tiff, holding the note of the intestate, Thomas S. Nelson, 
dated 31st January, 1859, for four hundred and thirty-five 
dollars, received from the maker on 2l8t September, 1868, 
three hundred and fifty dollars and three cents, in Confed- 
erate currency, and, on that day, endorsed on the note a 
credit for three hundred and fifty dollars and three cents. 
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If the plaintiff himself had given the receipt, which his 
authorized attorney gave, such would be the construction 
and eflfect. The only contract, which the plaintiflF sought 
to enforce, was made in January, 1859, and it would be 
difficult to maintain that the ordinance of the Convention 
has any application. But if the note had been dated, or 
was payable, in January, 1862, and such payment was 
made and received, and credit cotemporaneously endorsed, 
this Court has ruled in Austin vs. Kinsman, (13 Rich. Eq. 
259,) heard at this term, that the holder of the bond or 
note was not entitled to have the payment scaled which he 
had voluntarily received, and credited accordingly. 
The motion is dismissed. 

Wardlaw and Inglis, A. JJ., concurred. 

Motion dismissed. 



12 APPEALS AT LAW. 



Eirin vn. Scott. 



W. F. Ervin vs. S. M. B. Soott. 

Sheriff — Negligence, 

In an action against the sheriff for negligence in failing to make an 
arrest on bail process, plaintiff cannot recover for the sheriff ^s de- 
fault in keeping his office closed. He should have charged such 
default in his pleading. Bemble, 

Where a sheriff used due diligence in his effort to find one against 
'Whom hail process had been lodged, and who resided in the country — 
hM that the sheriff was not liable, merely because during the time 
he was absent making the effort, his office was closed, and before he 
returned the defendant came to the court-house, and there took the 
cars and left the State. 

BEFORE GLOVER, J., AT WILLIAMSBURG, FALL TERM, 

1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

''This was an action on the case within the summary 
process jurisdiction to recover damages from the defend- 
ant, late sheriff, for , having failed to arrest one Margaret 
Brown, on a bail process, which had been lodged in his 
oflSce. The decree was for the defendant, on the following 
evidence : 

^* H. H. Barrinton. — Margaret Brown staid with him, 
and left in November, 1866— about 25th of Nov., and went 
to Florida. She lived about ten miles below Kingstree, 
and defendant lived in a different part of the District. 

"ColumbiLs Logan, — Mrs. Brown was here last fall, and 
left next day for Florida. She, or her daughter, paid 
witness money on an account, in November or December. 
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" S. M. Bride Scott, defendant. — He does not know if 
Mrs. Brown was here, or in the District, Several papers 
were lodged when this was, and his attention was not then 
called to it. When he entered it he made enquiry of one 
Brown, who said that Mrs. Brown had gone to Florida two 
weeks before. The night this writ was lodged he left the 
village, and was absent forty-eight hours. His deputy was 
absent when the writ was lodged. 

^' M7\ Porter. — He issued this bail writ, and Margaret 
Brown was in the village the next day; sheriff's office was 
not open. He told the sheriff, here is a bail writ. She 
had been sued before, but not during defendant's time. 

" R. G, Brown. — TJefendant called on him, and asked 
about Margaret Brown. Witness replied that he under- 
stood she had gone to Florida a fortnight before.. 

" S. M. B, Scott. — His regular deputy was out when this 
writ was lodged, and witness was out the next day, trying 
to serve it." 

Eeply. 

W. F. Ervin proved the amount of his demand against 
Margaret Brown, which was the cause of action on the bail 
process. 

. "The evidence did not satisfy me that the defendant 
was guilty of that negligence which would render him 
liable in his official capacity, and it appeared to me that his 
temporary absence had been reasonably accounted for." 

The plaintiff appealed, and now moved this Court to re-, 
verse the decree, on the grounds: 

1. That there was sufficient evidence of negligence to 
render the sheriff liable for damages. 
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2. That it is the duty of the sheriff to keep his office 
open every day in the week, by himself, or deputy capable 
of executing the duties of the office, and a failure to do so, 
if it lesult in injury to any citizen, is such negligence as 
will sustain an action for damages. 

Dozier, for the motion, 

Pressley, contra. 

The opinion of the Court was delivered by 

Inglis, A.J. The action here was "case" within the 
summary process jurisdiction, against the sheriff for neg- 
lect of official duty, in failing to arrest one Margaret Brown 
on a bail process lodged with him, on behalf of the present 
plaintiff) whereby the latter lost his debt. The proof was, 
that the process was lodged with the sheriff in the evening, 
and his attention called to its nature ; that he left his office 
and the court house village the same evening, taking the 
process with him'; was out the next day trying to execute 
it, and did not return until after the lapse of two days ; that 
in the meantime, on the day next after the lodgment of the 
process, Margaret Brown, the defendant therein, whose 
residence, until that time, had been some ten miles distant, 
was at the village, and on the following day, while tbe 
sheriff was still absent, left for Florida, and so departed the 
State. The Judge below, not thinking that there was in 
these facts such official negligence as made the sheriff re- 
sponsible in law for the plaintiff's loss, decreed for the de- 
fendant. This Court has not discovered error in his decree, 
and certainly does not see that there is no evidence to sus- 
tain it, or that the preponderance of the evidence is the 
other way. It was, to be sure, the duty of the sheriff to 
effect the arrest if within his power, with reasonable, and 
even, if advised of the intention of the defendant therein to 



4 



APPEALS AT LAW. 15 

Columbia, November and December, 1867. 

leave the jurisdiction, instant promptness. But where was 
he to go for this purpose ? It will not be said that he was 
to wait in the village for her to come thither. He had no 
reason, so far as appears, to expect her there, and due dili- 
gence in his duty did not therefore require him to keep a 
watch there for her. He took the process, and went in 
search of her, where he had reason to suppose he would 
find her. How could more diligence than this be de- 
manded? If, by accident or her good fortune, he missed 
her, and so she escaped his efforts, what reason has this 
plaintiff, under such circumstances, to blame him ? 

But it is said that the sheriff''s office was closed on the 
day on which Margaret Brown was present in the village; 
that if it had been open, and the sheriff, or a deputy had 
been in charge, she might have been arrested, and the plain- 
tift''s loss prevented ; that it is the duty of the sheriff" to 
keep his office constantly open, and that to his default in 
this particular the loss is to be attributed, and for it he 
should therefore be held responsible. It is sufficient to say 
that this is not the official default which is the cause of the 
plaintiff's action, as laid by himself in his count. That 
default is "the failure to arrest Margaret Brown on a bail 
process, which had been lodged in his (the sherift'^s) office." 
And it is proper that the plaintiff* shall be held to his plead- 
ing, since to that alone the defendant is bound to answer. 

The duty of the sheriff* to keep his office open during the 
usual business hours of each day, for the access of all per- 
sons having need of his services, in his capacity of sheriff) 
even if there were no special statutory requisition to this 
effect, would result from the nature and purposes of his 
official functions. For any loss proven to have proceeded 
in the law's regard from his failure in this duty, be would 
he prima fa^ie responsible in damages to the party suffer- 
ing. But it would be an unreasonable stringency to hold 
him responsible, absolutely and at all events, for every 
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such consequence of his failure. He must be permitted to 
show that the closing of his office at the particular time 
was consistent with such reasonable diligence in the dis- 
charge of his official duties as is exacted by the law. The 
burden is, however, upon him to show this. In the present 
instance, the Judge below was of opinion that he had done 
so, and this Court does not see that his conclusion is not 
well sustained by the evidence. 

But if the office had been open and a deputy present, 
what would this have availed the plaintiff, when the sheriff 
himself had the process with him ? It could not have been 
executed at Kingstree, under such circumstances. And it 
has been seen that the sheriff, so far from being guilty of 
any breach of duty in taking it out of the office, was therein 
engaged in the exact and prompt discharge of his duty. 

It is supposed that the plaintiff might have sued out 
another bail process on the same cause of action, by virtue 
of which the debtor could have been arrested. The plain- 
tiff, by the lodgment of his process, had commenced an 
action against his debtor for the recovery of his demand, 
which action was then pending, and the sheriff had the 
process for service. In this condition of things, he could 
not lawfully sue out another bail writ for the same cause. 
Nor is it seen how, in the particular circumstances, he 
could have had leave to discontinue the first process. The 
plaintiff's loss, and his disappointment of the means whereby 
he hoped to prevent it, are not attributable to the 8heriff''s 
failure to have his office open on the particular occasion 
referred to. If it were otherwise, yet, as has been seen, 
such failure is shown to have been consistent with the 
legal measure of official duty. 

The motion is dismissed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 
Motion dismissed. 
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The State vs. Thomas J. Robertson. 
Same vs. W. A. Harris. 

Fines — In wfuU currency payable. 

The Court in imposing a fine for a criminal offence, may direct that it 
shall be paid in gold, but if nothing be said as to the currency, it will 
be understood to be payable in the ordinary currency at the time. 

Fines imposed in March, 1867, on convictions for assault and battery, 
could not be discharged by payments in bills of the Bank of the State 
of South Carolina. 

BEFORE MOSES, J., AT RICHLAND, FALL TERM, 1867. 

The defendants were convicted of assault and battery, at 
Spring Term, 1867, on separate • indictments. The defend- 
ant, Robertson, was sentenced to pay a fine of $500, and 
the defendant Harris, a fine of $300, and executions were 
issued and lodged with the sheriff", to enforce the payment 
of the fines. Each defendant tendered payment in bills of 
the Bank of the State of South Carolina, issued before 1861, 
which the sheriflF declined to receive. 

These were rules on the sheriff', sued out both by the 
State and by the defendants : those by the State were to show 
cause why the sheriff had not enforced the executions, and 
those by the defendants to show cause why satisfaction 
should not be entered on the records on payment of the 
bills into Court. 

The report of his Honor, the presiding Judge, is as follows : 

"I held that the bills tendered were bills of the Bank 6{ 
the State of South Carolina, and not of the State. That 
without proposing to commit myself as to the question 
whether the State was liable for the bills, or the debts of the 
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Bank, I did not consider the sheriff bound to receive them 
in satisfaction of the fines imposed. 

*'That the Bank was a corporation established by the 
State, and to what extent the State may be liable, if at all, 
to bill holders, I did not propose to consider, as I did not 
regard the question necessary to the decision involved in 
the point before me, brought up in the form in which it is 
made. 

" I held that the first clause of the Act, so far as any pledge 
of the State was involved, was only to the support of the 
Bank, and to furnish the assets to be provided as its capital. 
That if the faith of the State was pledged for the redemp- 
tion of the bills to be issued by the Bank, the defendants 
could not avail themselves of the obligation in the form 
they now proposed. 

" That I could not perceive how, under any assumption, 
the claim against the defendants was to be viewed as arising 
under a qui tarn action, or as also urged by the counsel 
representing the State, that the transfer of all fines imposed 
in and by this Court to the District Court for its support, at 
all changed the rights of the State, or of the defendants in 
the matter. 

" That if the defendants had any semblance of claim, it 
arose under the 16th Section of the Act establishing the 
Bank. That the words '* moneys due to the State," I re- 
garded as debts due to the State in the connection in which 
these words are used. 

" That the legal acceptation of debtf is a sum of money due 
by agreement. That it could only arise by contract express 
or implied. That I could not perceive how the Stale by 
its refusal to accept the bills, impaired any contract with 
the defendants. That there certainly never was any con- 
tract between them to the effect that if the defendants should 
violate the peace and dignity of the State, and on convic- 
tion, a penalty should be imposed, the State in satisfaction 
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of, or atonement for it, was bound to receive the bills of the 
Bank, which would not realize in dollars the sum fixed and 
ordered to be collected. 

'* The sentence imposed was, in the one case the payment 
of a fine of $500, and in the other of $300. It was designed 
a« punishment, and that was fixed by the sums respectively 
named. That the payment in any thing which would pro- 
duce less, would reduce the punishment which the Court 
considered the proper one for the offence committed. That 
the payment could not be satisfied in bills which would not 
produce or make the amount in dollars. 

"I discharged the rules of the defendants and made those 
on the part of the State absolute. 

** I remarked in passing, that the sheriff might receive 
the sums in U. S. currency under the Act of Congress and 
the late order of the Military Department." 

The defendants appealed on the grounds : 

1. That by the Act of the Legislature of 1812, it is made 
.the duty of all public officers to receive the bills of the 
Bank of the State, in payment of moneys due to the State. 

2. That the fine imposed by the Court is " money due 
to the State " in the meaning of the Act. 

McMasier, and Arthur, Melton and Melton, for the motion. 

Pope and FickUng, contra. 

The opinion of the Court was delivered by 

DuNKiN, 0. J. At a Court of General Sessions held for 
Eichland District, in March, 1867, the defendant, Thomas 
J. Robertson, was indicted and convicted of assault and 
battery, and by his Honor Judge Dawkins then presiding, 
was sentenced to pay a fine of five hundred dollars. 
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For an offence of similar character, of which he was found 
guilty at the same Court, the defendant, W. A. Harris, was 
sentenced to pay a fine of three hundred dollars. 

On non-payment of these fines executions were issued, 
and on the returns thereon, the judgment of the Circuit 
Court was announced, which is the subject of this appeal. 

On the part of the defendants it is insisted that the ten- 
<ier of bills of the Bank of the State of South Carolina, 
issued prior to the late war, to the amount of the fine, 
entitled them to have satisfaction entered on the execution. 

A fine has been described as "amends, or pecuniary 
mulct for an offence committed." In prosecutions of this 
character, the violation of the public peace having been 
judicially ascertained by the verdict of the jury, the pur- 
pose of the magistrate in passing sentence is not to cpm- 
pensate in damages the party assaulted, but to vindicate the 
offended majesty of the law and punish the transgressor. It 
is within his discretion to inflict the punishment of fine, or 
imprisonment, or both. It would be competent for him to 
require as part of the sentence, that the penalty be paid in 
gold, or that the defendant stand committed until the fine 
be paid. The only limit to his judicial discretion is the 
provision of the constitution that '* excessive fines shall not 
be imposed, nor cruel punishments inflicted." But what is 
the meaning of the sentence without such additional words ? 
Formerly there was no difficulty in determining what was 
meant by a sentence to pay a fine of five hundred dollars. 
The only kind of dollars recognized by the constitution 
was gold and silver. But, in later times, paper dollars not 
only constitute a large proportion of the currency of the 
country, but treasury notes, of this character, have been 
declared by Congress a legal tender. It may be necessary 
therefore to determine the proper interpretation of the 
sentence as expressing the intention of the Judge. If the 
sheriff* had declined to receive in satisfaction any thing but 
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gold and silver, when the defendant tendered old billa of 
the Bank of the State, the issue would then have been 
directly presented. At the time when sentence was passed, 
(March, 1867,) the ordinary currency was United States 
treasury notes. None other was in circulation. Adopting 
the construction of the sheriff the execution could only be 
satisfied by the payment of about six hundred and seventy 
dollars in treasury notes ; the defendants' proffer amounted 
•to about fifty dollars, or less in the same currency. The 
Court must presume that the presiding Judge, in fixing'the 
sentence, looked to the existing circumstances, to the ordi- 
nary currency in circulation, and affixed the pecuniary 
mulct accordingly. He did not intend that gold should 
be exacted, nor, on the other hand, that the public justice 
should be mocked by a mere semblance of satisfaction. 
Taking this View of the case, the Court is of opinion that 
the sheriff was well warranted in declining to receive five 
hundred dollars of bills of the Bank of the State in satisfac- 
tion of the execution. The Court deems it only necessary 
to add that, in the case of The Qranittville Manufacturing 
Company vs. Roper, recently heard in the Court of Errors, 
the matters involved in the first and second grounds of ap- 
peal have been adjudicated adversely to the defendants.. 

It is ordered and adjudged that, in each case, the motion 
be dismissed, 

Wabblaw and Inglis, A. J., concurred. 
Motions dismissed. 
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Thbodoba Guerard, Executrix of Ed. B. Gubbabd, vs. 

S. T. Gaillard. 

Gommittee of Lunatic — Trover^-^Conversion, 

In 1858 B. became committee of the estate of G., a lanatic. The estate 
consisted of a rice plantation and slaves, which B. had in charge and 
managed, as committee, nntil May, 1865, when G. died. G. left a 
will, by which he appointed his widow, T., and one R., executors. 
The will was proyed 29th January, 1866, and T. qualified as execu- 
trix, 10th February, 1866. B. continued in charge of the plantation 
during the year 1865, and made a crop thereon, under a contract to 
divide equally with the freedmen, and on the 9th January, 1866, he, 
B., removed from the plantation the share of the rice to which he 
was entitled under the contract. In an action of trover by T. against 
B. for a conversion in removing the rice, JML, that B.^a act was not 
tortious, and therefore that the action could not be sustained. 

It is the duty of one who was committee of the estate of a lunatic, to 
take care of the estate after the death of the lunatic, for the benefit 
of those who have succeeded to the inheritance ; he may rightftilly 
retain possession until ordered by the Court to give it up, and he acts 
at his peril if he gives it up without such order. 

• 

BEFORE ALDRIOH, J., AT GEORGETOWN, SPRING TERM, 

1867. 

The facts of the case and the grounds of appeal are 
stated in the opinion delivered in the Court of Appeals. 

Wihon and Dozier^ for the motion, cited Shelf, on Lun. 
132, (208,) 135, (212,) 136, (213;) Adam's Eq., 667, note; 
2 Mad. Ch. 585; Calvin's Case, 3 Maryl. Ch. 278 ; Ouphill 
vs. Isbell, 1 Bail. 230; Jones vs. McNeil, 1 Bail. 235 ; Har- 
ley vs. Plaits, 6 Eich. 316; Oivens vs. Capers^ Bail. Eq. 
159 ; Morion vs. Adams, 1 Strob. Eq. 72 ; Wallace ads 
James, 4 McC. 121 ; Davant vs. Pope, 6 Rich. 247 ; Seahrook 
vs. Williams, 3 McC. 373 ; Qodbold vs. Bass, 12 Rich. 204 ; 
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Drayton^s Will^ 4 McO. 46 ; Nelson vs. W/ieimore, 1 Rich. 
322 ; West vs. Murph. 2 Hill, 286 ; Story on Bail, 82 ; 9 
Johns. R. 361 ; Bunhnel vs. Miller, 1 Stra. 128 ; 4 Esp. 156, 
165 ; 1 Esp. 83 ; 8 Camp. 215 ; Hewes vs. Parkman, 20 Pic.:. 
90 ; Botch vs. Haws, 10 Pick. 136 ; Glark vs. Clark, 6 Esp. 
61 ; Perkerson vs. Simons & Epping^ 2 McM. 190; 1 Bail. 
230,235; 6 Rich. 316. 

Simonton and Barker ^ contra. 

The opinion of the Court was delivered by 

DuNKiN, 0. J. In 1858, Edward Parker Guerard, a 
planter of Georgetown District, was found of unsound 
niind. On 27th May, 1868, by an order of the Court of 
EG[uity, the plaintiff was appointed committee of the person 
of her husband, the said E. P. Guerard, and the defendant, 
Sextus T. Gaillard (who was the uncle of the plaintiff), upon 
giving bond, with approved security, in the sum of sixty 
thousand dollars, was appointed committee of the estate of 
the lunatic. By a subsequent order, 9th July, 1858, plain- 
tiff was allowed twelve hundred dollars per annum, to b^ 
paid semi-annually, with a residence on the plantation and 
incidents thereto. It was said in the argument (although 
no copy of the order was before the Court), that nine hun- 
dred dollars per annum was also allowed for the maintenance 
of the lunatic at the asylum in Columbia. Under the au- 
thority thus vested in him, the defendant took charge of 
the plantation called Remsey Grove, on Black River, with 
the slaves thereon, and continued in the management of the 
same (as the witness Ford said) for six or seven years. He 
bad a pounding mill on his own plantation, and the crops 
of Remsey Grove were pounded there. '*The practice 
WAS," (3ays the witness,) ** to thrash out the rice onthe place, 
and then send it to defendant's mill to be beat. The plain- 
tiff, with her two children, resided on the plantation, but 
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during such residence, the defendant had the control ; but 
the witness (who was the overseer) was directed bj the 
defendant to obey any orders the plaintiff might send for 
supplies or for her comfort." 

In the spring of 1865, Georgetown, with the surrounding 
country, fell into the hands of the United States' troops. 
For some time, says the witness, Col. Benjamin AUston, the 
country was in a disturbed condition — property more or 
less in the possession of the negroes. In May, 1865, the 
lunatic, Edward P. Guerard, died. 

In this condition of the country, and under this change 
of circumstances, it is important to inquire, what were the 
duties of the defendant? ''On the death of the lunatic," 
says Mr. Adams, in his Treatise on Equity, p. 547 (2 Amer. 
Ed.), *' the power of administration is at an end, except as 
to orders which have been already made, or which are con^ 
sequential on reports or petitions already made or pre- 
sented. But the committee continues under the control of 
the Court, and will be ordered, on the application of the 
lunatic's heir, to deliver up possession of the estate." 
" The practice is to restore possession by an order of the 
Court." Among other authorities, he cites the instructive 
observations of Lord Redesdale in the case Ex parte Fiiz- 
gerald^ (2 Sch. & Lef. 439.) After stating the origin of 
the appointment, that the Court of Chancery was bound to 
provide for the care and custody of the person and estate 
of lunatics, he proceeds : '* The superintendence of the con- 
duct of the committee in the management both of the pro- 
perty and the person, originates in the authority of the 
Court Itself, as the Court from which the commission inquir- 
ing of the lunacy issues." "It is the duty of the Court to 
s«e that the committee does not use his office to the preju- 
dice of the lunatic in his lifetime, or of those entitled to his 
property after his death." " If on the death of the lunatic 
there were no dispute who was the heir, &c., and an appli- 
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cation was made to the Court, stating the death of the 
lunatic, and praying that the committee might be ordered 
to deliver possession to the heir, I apprehend the Court 
ought to order possession to be delivered, and ought not to 
put the heir to his ejectment," &c. And again, ** The per- 
son acting as committee must act with the most perfect im- 
partiality ; and is not, as committee, to put himself, or any 
body else, into possession as heir, without the authority of 
the Court." "As Mr. F., therefore, has thought fit to put 
himself into the situation of committee, and as such, is 
under the control of this Court, and (which control, I think, 
does not determine by the death of the lunatic) he con- 
tinues liable to account, kc, and bound to act in delivering 
possession as the Court shall direct." His lordship made 
an order restraining the committee from receiving rents, 
&c., by virtue of the authcwity vested in him as committee, 
&c. 

Being thus liable to account to the Court by which he 
was appointed, the defendant, on the death of the lunatic, 
was not at liberty to abandon the estate It was his duty 
to take such reasonable care of the property committed to 
his charge as a prudent man would exercise in the manage- 
ment of his own estate. Accordingly, on 4th July, 1866, 
he made a contract with the witness Ford, to take charge 
of the property and act as his agent for the rest of the year, 
and engaged to pay him for his services one hundred and 
fifty dollars on 1st January, 1866. It is part of the history 
of the country that by the military orders, proprietors, or 
their agents, were required to make contracts with the la- 
borers. Ford said, " the negroes were to get half the crop 
they made." During the remainder of the season the busi- 
ness of the plantation was conducted and the crop xfiSAe 
end harvested under the direction of Ford, as the agent of 
the defendant. 

In November, the defendant delivered to the solicitor of 

VOL. XV. — 3 
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the plaintiflF, the will of her deceased husband, Edward JV. 
Guerard, of which she was nominated executrix, with 
Arthur B. Eose as executor. The will was not proved 
until 29th January, 1866, and the plaintiff qualified as ex- 
ecutrix on 10th February following. 

In the meantime, after the witness Ford's contract for 
1865 had expired, the "defendant engaged him to go to 
Eemsey Grove "plantation to finish thrashing out and divid- 
ing the crop, and instructed him to remove the rice." He, 
the witness, had previously said that *'the rice was not 
safe on the place in January, 1866; barns were broken 
open and rice stolen that year." After getting these in- 
structions the witness, " on 9th January, went to the place 
accompanied by a Yankee soldier. A flat was sent for the 
rice. Defendant was there in the morning. Witness de- 
manded the keys from the driver, opened the barn, and 
superintended the removal of the rice. It was done by the 
Camfield negroes, and carried to defendant's mill. The 
negroes were to get half the crop they made. Some were 
engaged dividing. Half of the crop was put in the flat 
and carried to Camfield mill; remainder belonged to 
negroes. Shortly after removal of rice, defendant ceased 
to exercise control. Witness took away three hundred 
and odd bushels, left four hundred and odd on the place. 
Witness remained on the place after taking the rice, per- 
haps a week, because he had not finished thrashing." He 
elsewhere said " when I was re-employed, I was required to 
stay on the place with a soldier until he and I left, which 
was when I had thrashed out and divided the crop." 
Another witness, William Green, testified that, on that day 
the plaintiff, who was residing in Georgetown, accompanied 
by the witness, went to Remsey Grove. "As they drove in, 
they saw a lot of men, white and negroes, in the bani-yard, 
moving rice ; they turned to go into the house where they 
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could see ; had no personal communication with any one 
but a soldier." 

His Honor, the presiding Judge, charged the jury that 
having already ruled that the office of committee expired 
at the death of the lunatic, "there were but two questions 
for them to decide. Was the removal of the rice by the 
defendant a tortious taking ? If they decide this question 
in the affirmative, then there was no necessity to prove a 
demand. Should they come to the conclusion that the 
taking was tortioics, then the only other matter for their 
consideration was the amount of damages." 
■ The fifth ground of appeal is, " because his Honor in- 
structed the jury that, upon the death of the lunatic, the 
office and functions of the committee of his estate ceased, 
the right of the devisees vested immediately, and any further 
interference with the property by the committee was a 
trespass." And in the first ground, it is submitted that 
"it was the duty of the defendant, as committee of the de- 
ceased lunatic, to retain possession and take care of the 
property committed to his charge, until he was relieved 
from further responsibility by the parties interested in the 
estate, or by the Court of Equity." From the authorities 
already cited it is clear that the committee is vested with 
no legal title. He is considered (says Lord Redesdale) in 
the nature of an officer, acting under the authority of which 
the Court has to take care of the property of the lunatic — 
'* a mere bailiflF appointed by the Court, and under its con- 
trol, to take care of the property — liable to account, to cen- 
sure, to punishment, and to be removed, if he shall miscon- 
duct himself." " With respect to the recovery of the luna- 
tic, it is clear that in practice, the lunatic is not restored to 
the possession but by order of Court, and for a mani- 
fest reason, for, otherwise, how is it to be ascertained that he 
is recovered ?" {Sx parte Fitzgerald^ ut supra.) Again, *' The 
Court must consider the committee like any other person 
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in the situation of a bailiff, manager or receiver, as one who 
is to act merely officially," &c., "and if on the death of the 
lunatic, there be no dispute who is the heir, the committee 
will be ordere(Vby the Court to deliver possession to the 
heir." The committee, like any other officer of the Court, 
manager, receiver, &c., may undertake to act for himself and 
without an order, and deliver possession to a party whom 
he supposes restored to his senses, or one whom he regards 
as legally entitled to the estate in his custody, but he does 
so on his official responsibility, and with liability to account 
for the consequences of any error he may commit in act- 
ing without an order. If on the 9th January, 1866, the 
defendant had delivered possession to the plaintiff, who 
had afterwards renounced the executorship, and letters 
were granted to A. B. Rose, it is not easy to perceive on 
what ground the defendant could resist the application of 
the rightful executor for the proper orders, or evade his 
official responsibility. But the question does not arise. 
In removing the rice and having it prepared, for market, 
the defendant committed no trespass ; did no wrong. He 
did no more than his duty required. The same state of 
things existed on 1st January, 1866, as had existed on 1st 
June, 1865. If his taking the rice, on 9th January, was 
tortious^ he committed a trespass when he planted the land 
after the lunatic^s death in May, 1865, and his contract 
with Ford for the management of the property on 4th July, 
1865, was an unlawful intermeddling. 

The Court is of opinion that the defendant's motion for 
a non-suit ought to have been granted ; and it is now so 
ordered and adjudged, 

Wardlaw, and Inglis, A. JJ., concurred. 

Motion granted. 
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The State vs. Philip Cook. 

Evidence — Confession, 

Confessions iu jail and in presence of jailer, made by a prisoner to the 
prosecutor, and appearing to have been free and voluntary : — Held, 
to have been properly admitted in evidence on a trial for stealing a 
mare. 

BKFORE ROBERT H. WARDLAW, ESQ., DISTRICT JUDGE, 

ABBEVILLE, NOVEMBER, 1867. 

Indictment for stealing a mare. Crawford, the prose- 
cutor, was allowed to testify, that be saw defendant in jail. 
Defendant acknowledged that he had taken the mare ; told 
how or where he had taken her out. The jailer was 
present. 

Other evidence was given and the prisoner was convicted. 
He appealed, and now moved for a new trial on the ground : 

That the District Judge erred in permitting the admis- 
sion of defendant, made in the presence of the jailor, to 
go to the jury. 

Wilson (t McOowen, for motion. 
Reed, Solicitor^ contra. 

The opinion of the Court was delivered by 

Wardlaw, a. J. It appears that the prisoner has been 
fairly tried and justly found guilty \ipon suflBcient evidence. 
The confession made by him to the prosecutor in the jail, 
and in the presence of the jailer, was properly admitted to 
go to the jury ; for so far as appears it was free and volun- 
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tary, and it is not even suggested that his hope or fear had 
been excited by promise, inducement, or threat. (See State 
vs. Vaigneur, 5 Kich. 401 ; State vs. Kirby, 1 Strob. 386-8.) 
It is ordered that the motion be dismissed and that the 
prisoner be remanded, and upon demand of the sheriff of 
Abbeville district, be delivered to him by the sheriff of Rich- 
land district, to be transported to Abbeville, and there be 
sentenced by the District Judge. 

DuNKiN, C. J., and Inglis, A. J., concurred. 

Motion dismissed. 
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The State vs. Edward Evans. 

Larceny. 

An indictment for larceny charged that the defendant stole of the 
proper goods and chattels of the prosecutor *^a ten dollar bill of the 
currency of the country, commonly called paper money, of the value 
often dollars:^* — Held, a sufiScient specification of the stolen article. 

Evidence that the bill stolen, **wa3 greenback and good money,'* ^ is 
sufficient proof of value. 

BEFORE T. B. LOGAN, ESQUIRE, DISTRICT JUDGE, 

WILLIAMSBURG, 1867. 

The report of the District Judge is as follows : 

" This was an indictment for stealing a ten dollar bill. 
Peter McLain, the prosecutor, swore that the defendant 
confessed to him that he had stolen the money ; and de- 
fendant's father gave him a ten dollar bill in place of the 
one which his son had stolen. Peter McLain is illiterate, 
but swore that the bill stolen ' was greenback and good 
money.' There was no proof that the bill stolen was 
genuine, nor whether it was of the National Bank currency 
or United States treasury note. I was satisfied of the de- 
fendant's guilt. I instructed the jury that they must be 
satisfied of the genuineness of the bill before they could 
find the defendant guilty. The jury rendered a verdict of 
guilty. 

*' The defendant gave notice of appeal on the grounds 
annexed." 

1. Because the indictment charges that the defendant 
** did steal, take, and carry away ten dollars, a ten dollar 
bill of the currency of the country, commonly called paper 
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money, of the value of ten dollars ;" but does not charge 
that there was any sum due on the note and unsatisfied at 
the time of the alleged theft. 

2. Because it was neither charged in the indictment nor 
proved on the trial that the note said to have been stolen 
was genuine ; and the only proof offered was of the loss of 
" a ten dollar bill of greenback money ;" and by a witness 
who could neither read nor write, and did not know whether 
he lost a national bank note or a United States treasury 
note of the denomination mentioned, and could not distin- 
guish a counterfeit from a genuine bill. 

3. Because it was charged in the indictment that the bill 
said to have been lost was "of the value of ten dollars," 
and it was not proved at the trial to have been of any 
value. 

4. Because the allegations in the indictment were not 
supported by the proof. 

5. Because the indictment is insufficient, and otherwise 
defective ; and the verdict erroneous, not warranted by the 
proof, and otherwise contrary to law. 

Dozier <t Porter, for motion. 
Pressley, contra. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The Act of 1866 concerning the 
Criminal Law, (13 Stat. 407, § 14,) in enumerating the sub- 
jects of petty larceny, includes ** any article of goods, 
choses in action, bank bills, bills receivable, chattels, or 
any article of personalty" — below the value of twenty 
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dollars : the indictment here charges that the defendant 
stole of the proper goods and chattels of the prosecutor, "a 
ten dollar bill of the currency of the country, commonly 
called paper money, of the value of ten dollars." This 
seems to be a sufficient specification of the article stolen 
according to the precedents approved in the Slate vs. Smarts 
4 Rich. 363 ; and the evidence that the bill " was greenback 
and good money" is sufficient proof of value. 

The motion is dismissed. 

DuNKiN, 0. J., and Inglis, A. J., concurred. 

Motion dismissed. 



! 
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A. J. Bradley vs. J. B. Jennings. 

Debt — Limitations, Statute of — Payment^ presumption of — 

Lapse of time. 

For the money due on an instrument under seal, by which defendant 
agreed to pay the plaintiff a sum certain, for the hire of a negro 
woman, and also to furnish the woman with certain specified 
clothing, pay the taxes and physician^s bill, and return her at the 
end of the year, an action of debt lies, to which the bar of the statute 
of limitations does not apply. 

Where the full period of twenty years has not elapsed, the artificial 
presumption of payment does not arise, and in such case, the circum- 
stances relied on to raise the presumption, to be sufficient, must satisfy 
the mind of the trier of fact, that payment has, in fact, been made. 

BEFORE ALDRICH, J., AT MARLBOROUGH, SPRING 

TERM, 1867. 

Sum pro. on a sealed note, as follows: "$31.00. On or 
before the Ist day of January, 1847, we or either of us 
promise to pay to John A. Bradley, adm'r, or bearer, thirty- 
one dollars, for hire of negro woman named Matilda. We 
are to find said negro with one woollen frock, two cotton 
frocks, three shifts, two pair good shoes, one good blanket, 
one pair woollen socks, pay taxes, employ doctor, if neces- 
sary, and return said negro 26th December next. Wit- 
ness our hands and seals 1st January, 1846.^' (Signed,) 
"M. G. Simril, [l. s.,] J. Beatty Jennings, [l. s.,] W. 
Walker, [l. s.]" Credit indorsed, " Credit 80 cts, 8th July, 
1847. J. A. Bradley, adm'r." 

The only witness was the defendant, who was examined 
for the plaintiff. He testified as follows : " The signature 
is mine as surety to M. G. Simril. I left Chester the year 
after the note was signed — have been in Chester often 
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since — seen my friend the plaintiff, and the first I heard 
about the note was when I was sued — spent days there — 
saw the plaintiff repeatedly — he never said any thing to 
me about the note. Simril was a tailor — he left Chester 
in 1852 or '3, and is now dead. Walker, the other surety 
kept a tavern in Chester, and is also dead, I have always 
been in good circumstances." 
The decree was for the plaintiff, 

The defendant appealed, and now moved this Court to 
reverse the decree on the grounds : 

1. Because his Honor overruled the plea of the Statute 
of Limitations. 

2. Because his Honor erred in holding that the presump- 
tion of payment from lapse of time did not arise in this 
case. 

Mclver & Dudley, for the motion. 

Tovmsend & Hudson, contra. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The count alleges that the defendant 
is indebted to the plaintiff in the sum of seventy-three 
dollars, for principal and interest, by a contract under seal, 
a copy of which is exhibited ; and this copy shows an 
instrument of writing, such as is usually called a single 
bill, dated January 1st, 1846, whereby Simril the defend- 
ant and Walker promised, on or before the first of January, 
1847, to pay to the plaintiff, administrator, thirty-one dollars, 
for the hire of a negro woman, named Matilda ; and agreed 
to furnish said negro woman with certain clothing, which 
is specified, pay the taxes and physician-bills for the year, 
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and return her on Christmas after the date ; on it was a 
credit of eighty cents, July 8, 1847, signed by the plaintiff. 

It was proved that the negro was hired to Simril, and 
that the two other obligors were sureties ; and from the 
testimony of the defendant, who was examined by the 
plaintiff, it appeared, that at the time of hiring all the par- 
ties lived in Chester, that the defendant removed to Marl- 
boro' the year afterwards, that Simril was a tailor, left 
Chester in '52 or '53, and is now dead ; that Walker kept 
a tavern, and is also dead — that plaintiff and defendant were 
friends, the defendant has often been in Chester for several 
days, has frequently seen the plaintiff, and that the plain- 
tiff never said to the defendant any thing about the noiej 
but the defendant, being always in good circumstances, 
heard nothing about the note until he was sued. 

The appeal relies on the Statute of Limitations and the 
presumption of payment. 

The form of the count, condensed as is usual in the sum- 
mary process jurisdiction, is suitable to the action of debt, 
and could not be adapted to the action of covenant without 
much implication and straining. The Statute of 3 & 4 
Ann. ch. 9, does not extend to instruments without seal in 
the form of promissory notes, which contain engagements' 
for anything besides the payment of money; and if in 
analogy to this the action of debt on instruments under 
seal was also confined to those which stipulate for the pay- 
ment of money and nothing else, then the count might be 
considered to be in covenant, and the Statute of Limita- 
tions would be a bar to the action. For our Statute of 
Limitations 1712, (2 Stat. 585,) departing from the English 
Statute, (27 Jac. ch. 16, § 3,) puts actions of covenant on the 
same footing as actions of assumpsit, and adds the words, 
*' reserved by indenture " in respect to actions of debt 
" grounded upon any lending on contract without specialty 
and all actions of debt for arrearages of rent reserved by 
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indenlure" But the action of debt lies for any fixed sura 
of money, even although the agreement may have been for 
other things to be performed as well as the payment of 
money — a familiar example of which is debt founded on a 
lease, which besides the promise of rent contains covenants 
to repair and do other specified acts. There may be no 
good reason for the distinction which is made by the 
Statute of Limitations, between specialties and writings 
without seal, but the Court cannot add to the provisions of 
the statute; and the reasons for the distinction in this 
instance may be as substantial as those which in this age 
sustain other great differences between a paper witli a seal 
and one without. 

Only three months were wanting to complete the full 
period of twenty years from the maturity of the single bill 
in this case to the commencement of this suit. The want 
of this short term, however, prevents the application of an 
arbitrary rule, just as tlie want of a single day would pre- 
vent the bar of the Statute of Limitations. Full twenty 
years is the time which the law, mostly from considera- 
tion of policy, has fixed for the basis of the artificial pre- 
sumption which it raises independent of belief. Time short 
of this, when connected with other circumstances, may 
create a natural presumption by producing honest belief; 
but the circumstances in this case, however strong in them- 
selves and fit to aggrieve the defendant, did not produce 
the belief of payment in the mind of the Circuit Judge, and 
we cannot say that they do in our minds. They raise 
doubts — they suggest the probability of accounts expected, 
perhaps actually subsisting, between the plaintilf and one 
or both of the other obligors, but the burden of proof is on 
the defendant — it is not enough for him to raise doubts, he 
must produce belief of payment and not of discounts. 
That he acknowledges that he has not himself paid is unim- 
portant, for the suggestion is of payment by on'e of the 
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obligors in the neighborhood of the plaintiff, whilst he him- 
self, at a distance, was disregarded. The plaintiff has pos- 
session of the single bill, and this circumstance must be 
overcome by something upon which the honest belief of its 
having been paid may be rested. 

The motion is dismissed. 

DuNKiN, 0. J., and Inglis, A. J., concurred. 

Motion dismissed. 
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The State vs. Susannah Washington. 

Larceny — Misnomer — Amendment of Information — Owner- 
ship of stolen goods. 

Information for larceny in District Court, may, after plea in abatement 
for misnomer, be amended by substitution or addition of real name. 

Information for stealing a cow the property of A. Proof that tbe cow 
was running at large when stolen — that she was the property of A^s 
mother-in-law, an old woman nearly blind, of whose proi>erty and 
affairs A had the entire management and control. Verdict guilty. 
Held, that the allegation of ownership was not sustained by the 
proof and new trial ordered. 

BEFORE THE DISTRICT JUDGE, GEORGETOWN, 1867. 

Information in the District Court for stealing. Defend- 
ant was prosecuted by the name of Susannah Sparkman 
and pleaded in abatement that her name was Susannah 
Washington. On motion of the Deputy Solicitor, the Court 
allowed the information to be amended by substituting or 
adding the real name. 

The information alleged the stolen article, a cow, or the 
beef of a cow, to have been the property of Benoni Palmer. 
The District Judge reported that '* the evidence established 
that the heifer belonged to Mrs. Johnson, and was when 
killed with the cattle of Mr. Easterling within three miles 
of Mrs. Johnson's house. Palmer lived with Mrs. Johnson, 
who was his mother-in-law, and had charge of all her 
affairs. She is an old woman, near seventy and nearly 
blind, and had requested Palmer to take charge of her 
affairs and deal with them as if they were his own." 

The presiding Judge charged that the allegation of own- 
ership was sustained by the proof. Verdict guilty. 
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The defendant appealed on the grounds : 

1. Because the amendment should not have been allowed. 

2. Because the allegation that Palmer was the owner 
was not sustained by the proof. 

Wikon a7}d Dozier, for the motion. 

The opinion of the Court was delivered by 

Inglis, a. J. In conformity with the direction in the 
12th section of the Act of September, 1866, (18 Stat. 389,) 
amending the District Court Act, certain rules for the trans- 
action ot business and the conduct of causes in the District 
Courts were made by the Judges of this Court on the 4th 
October, 1866. One of these rules prescribes that "if a 
plea of misnomer is put in and sustained, the necessary 
amendment shall be made immediately and the trial shall 
proceed." (Rules D. C. 66.) In its terms this rule may be 
considered as applicable only in civil actions. (Rules D. 
C. p. 4.) . It was not necessary that it should expressly em- 
brace criminal proceedings, but it may well be a guide to 
the exercise of that distinction which is by the Act itself 
(sec. 7) vested in the District Judge to examine and super- 
vise all prosecutions. The functions which pertain to the 
Grand Jury in the Court of Sessions are exercised, so far 
as at all applicable, by the Judge of this inferior Court, and 
his allowance of an amendment by the substitution or 
addition of the real name, when ascertained upon proof or 
admission of the truth of the plea in abatement, accomplishes 
the same ends which the giving out and finding of a new 
indictment, conforming to the truth so ascertained, by the 
Grand Jury in the Superior Court would effect. The ex- 
ercise of his functions in this regard is not limited to any 
particular part of the term or stage of the proceedings. The 
course pursued by the District Judge in the present case 
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is not liable to just exception, and the appeal in so far as 
it questions the correctness thereof is dismissed. 

In larceny and other kindred offences against the right 
of private property, the ownership of the article, the wrong- 
ful interference with which is the subject of the charge, is 
uniformly one of the elements in the description of the 
offence which advertises the defendant of the accusation 
he is to meet. When introduced at all it must be trulv 
laid, and be shown by the proof to be so. The stolen 
heifer, of which the beef received by the defendant was 
part, is charged in the indictment to have been the prop- 
erty of one Benoni Palmer. Upon the proof made it was 
beyond question, the property in fact of Mrs. Johnson. 
Palmer, the son-in-law of Mrs. Johnson, lived with her and 
had the oversight and charge of her })roperty, and prob- 
ably, as much control as one ever- has, under such circum- 
stances, over the acknowledged property of another. He 
had no separate possession, for any time however short, so 
far as appears, of any part of it. and no such special prop- 
erty as could make a description of it as his property true 
in law for the purposes of a criminal accusation. The par- 
ticular heifer stolen was. at the time of the theft running at 
large with the cattle of the neighbors in the range. 

The evidence of ownership does not support the allega- 
tion of the indictment, and the verdict affirms in this behalf 
what the proof clearly denies. 

A new trial is granted. 

DuNkiN, C. J., and Wabijlaw, A. J., concurred- 
Motion granted. 
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The State vs, James H. Jennings. 

Jurors illegally drawn — Judgment arrested. 

By Military Orders No. 89, the Governor was authorized to order spe- 
cial terms of the Court for dra'wing juries : Held^ that juries drawn 
by the Clerk and Sheriff, under an order from the Governor, which 
made no mention of a special term, were illegal. 

Juries drawn in 1867 from a box containing the name of all citizens 
who had paid taxes (assessed or poll) for the current year, held to be 
illegal — the laws of this State and military orders requiring that they 
should be drawn from those who had paid taxes on property. 

Tiie prisoner having been convicted of murder by a jury composed of 
jurors who had been illegally drawn, judgment was arrested. 

BEFORE DAWKINS. J., AT ANDERSON, EXTRA TERM, 1867. 

The facts of this case are stated in the opinion delivered 
in the Court of Appeals. 

The opinion of the Court was delivered by 

Wardlaw, a. J. In the argument before this Court 
the counsel for the prisoner has rested his motion in arrest 
<^f j^^^gwient upon two pbjections to the jury which tried 
him: 1. That the jurors were not drawn under competent 
authority. 2. That they were drawn from a box which 
contained the names of a class of persons who were not 
qualified to serve as jurors. Under these objections, there 
has been urged nothing but non-conformity, in the pro- 
ceedings had for drawing the jurors, with the general 
orders of the Commandant of this, the Second Military 
District, construed as those orders must be with reference 
to the laws of the State which they alter. 

The first objection may be resolved into this, that the 
Governor did not order a special Court at which the jurors 
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were drawn. By paragraph fourth of General Orders No. 
89, September 13, 1867, the Governor was authoriz^ed to 
order a special term of the Court " to be held for the pur- 
pose of revising and preparing jury-lists, and to provide 
for summoning and drawing jurors, in accordance with the 
requirements of this order." No other regulation of the 
State, or of the military district, gave authority to the 
Governor in the matter. Judge Dawkins, at Abbeville, gave 
in writing directory orders to the clerk, sheriff and tax- 
collector of Anderson District; but even if he had power, 
whilst he was holding a Court in another district, to order 
an extra Court for Anderson, (1825, 7 Stat. 329, § 1, State 
vs. Harden, 2 Rich. 535,) he did not do so, but expected 
his directions to be made eflFective by an order from the 
Governor, The Governor made no mention of a special or 
extra term of Court in his order, but directed the clerk 
and sheriiF to procure lists, place names in a box, and 
from that box draw jurors for the approaching term. The 
presence of a magistrate is not required by the Governor's 
order ; but if it had been, there would still have been 
wanting to the assemblage which actually took place, of 
magistrate, clerk and sheriff* the order for a Court, or the 
existence of circumstances which the laws of the State had 
provided for; one or the other of which was essential to 
communicate legal authority to these inferior officers in 
respect to juries. The Governor's order plainly contem- 
plated proceedings similar to those which are directed by 
Acts of the Legislature concerning extra Courts, (1825, 7 
Stat. 329 ; 1839, 11 Stat. § 13; 1843, 11 Stat. 254, § 5 ;) but 
it omitted what, under the military orders, might have 
made sufficient the drawing of a jury by the clerk, sheriff, 
and magistrate, in some contingency which, under some 
one of those Acts, would have conferred authority upon 
those officers. When the penalty of death is to be ad- 
judged, those who sit in judgment must be scrupulously 
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exact in their requisitions of regularity in the proceedings ; 
and the case of Harden before cited shows how zealously 
the Court has enforced strict conformity with law in re- 
spect to juries drawn at an extra term. 

The second objection to the juries seems also to have 
been well taken. Under the Governor's order there were 
placed in the box the names of all registered voters, who 
had paid their taxes to the State for the current year, as 
well those who had paid a poll tax only, as those who 
had paid taxes assessed upon property. From the ear- 
liest provincial times down to the Constitution of Sep- 
tember, 1865, and afterwards in the year 1865 and 1866, 
there occur in the public proceedings, and especially in 
the Tax Acts of South Carolina, the words assess, assessed, 
assessor and assessment, all of which have manifestly been 
used invariably so as to include the ideas of property, 
valuation and proportion ; and the signification of assessed, 
as thus frequently used and well understood in this State, 
will appear, by comparison of General Orders No. 82 and 
No. 89, with General Orders No. 100, to have prevailed at 
the head quarters of this military district. General Orders 
No. 32, May 30, 1867, declared that '^ all citizens assessed 
for taxes, and who shall have paid taxes for the current 
year, are qualified to sit as jurors." General Orders No. 
89, modifying No. 32, is as follows : " All citizens assessed 
for taxes, and who shall have paid taxes for the current 
year, and who are qualified, and have been or may be duly 
registered as voters, are hereby declared qualified to serve 
as jurors; any requirement of a property qualification for 
jurors, in addition to the qualifications herein prescribed, 
is hereby abrogated." General Orders No. 100, October 
17, 1867, (which had not reached Anderson when this case 
was tried,) declared that the juries drawn and summoned, 
under the provisions of General Orders No. 32, should be 
empanelled for all jury causes at the terms of the Courts 
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then next ensuing, the right of challenge for non-registra- 
tion, under General Orders No. 89, being preserved ; and, 
second, that in drawing juries at the fall term for the next 
succeeding terms, "the juries shall be drawn from the 
lists of all citizens who have paid taxes for the current 
year, but in the manner prescribed by the laws of the 
State," provisions being added for preservation of the right 
of challenge as under General Orders No. 89 ; and, third, 
that where juries have been empanelled in conformity with 
General Orders No. 89, "such panels shall be deemed and 
held to be valid and effective panels." We have, in con- 
sidering the first objection, held that the jury in this case 
was not empanelled in conformity with General Orders 
No. 89, because of the want of a proper order for a special 
Court; and, under the second objection, we see that in 
varying the phraseology from '* citizens assessed for taxes 
and who shall have paid " to *' citizens who have paid 
taxes" the distinction was in mind which exists between a 
tax on property proportioned to its value, and a fixed un- 
varying tax, such as a poll tax. 

The abrogation of other property qualification, which 
is made by the third paragraph of General Orders No. 
89, may have had reference to some law of North Caro- 
lina unknown to us; but if it looked only to South Caro- 
lina law, it is explained by the course of legislation in 
this State. By the State Constitution of 1790, (art. 1, § 4,) 
a voter was required to have "paid a tax the preceding 
year of three shillings sterling towards the support of the 
Government." An Act of 1798, (7 Stat. 28t), § 7,) required 
a grand juror to have paid the preceding year a tax of 
three dollars, and a petit and common pleas juror a tax of 
one dollar. In 1799, (7 Stat. 291, § 6,) all jurors were re- 
quired to be persons "entitled by the C(mstitution of this 
Suite to vote for members of the State Legislature." In 
1810, (1 Stat. 195,) an amendment of the State Constitution 
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was ratified, whereby property or payment of taxes was no 
longer required for a voter resident in the district where 
he offers to vote ; and in 1857, (12 Stat. 661,) it was enacted 
that ** every person who may be entitled by the Constitu- 
tion of this State to vote for members of the State Legis- 
latare, and who shall have paid, the year preceding the 
sitting of the Court at which a new jury-list shall be made, 
a tax of any amount whatever, for property held in his 
own right, shall be liable to serve as a petit and Common 
Pleas juror." The abrogation of a property qualification, 
made by Orders No. 89, served then to place all jurors, 
grand and petit, on the same footing ; and as to the petit, 
merely added a new class of tax-payers to those who had 
been qualified by the Act of 1857. 

We conclude that what has been treated as a verdict 
against the prisoner was rendered by persons not properly 
constituting a jury, and that, as in the case of Harden, the 
prisoner must be remanded to stand his trial. 

Motion in arrest of judgment granted. 

Du^'KIN, C. J., and Inqlis, A. J., concurred. 
Motion granted^ 
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The Statb vs. Edmund Pbatt. 

Jurors — Illegally drawn. 

At the regular Fall Term of the Court, for 1867, there were no juries, and 
the presiding Judge ordered an extra term to be held for two weeks, 
commencing on the second Monday in November. On that day, in the 
absence of the Judge, but according to directions given by him, the 
Clerk and Sheriff, in the presence of a Magistrate, opened Court, and 
from a box which contained the names of all citizens who had paid 
taxes (assessed or poll) for the current year, drew juries for the second 
week of the term, and from the jurors so drawn, a jury was em- 
panelled by which the prisoner was tried and convicted of murder: — 
Held^ that the juries were illegally drawn and judgment was arrested. 

BEFORE MUNRO, J., AT ABBEVILLE, NOVEMBER, EXTRA 

TERM, 1867. 

The prisoner was convicted of murder and he now moved 
in arrest of judgment. The facts are stated in the opinion 
delivered in the Court of Appeals. 

McQowen^ Thomson d Fair, for the motion. 

jReed^ Solicitor, contra. 



The opinion of the Court was delivered by 

Wardlaw, a. J. We refer to the case of the Slate vs. 
Jennings^ decided at this term, for explanation of what we 
shall saj in this case, nearly resembling that. 

Here it appears from the certificate of the clerk, which 
contains an extract from the journal of the Court, that at 
the regular term of the Court, beginning the first Monday 
(7th day) of October, 1867, no juries were empanelled or 



48 APPEALS AT LAW. 

State v9, Pratt. 

drawn because General Orders No. 89, then of force, could 
not be c mplied with for want of lists of the registered 
voters, which the registrars had not furnished ; that Oc- 
tober 10, Judge Dawkins in open Court made an order for 
an extra Court to commence the second Monday of No- 
vember (11th) and continue two weeks; that on the second 
Monday of November, in the absence of the Judge, and 
according to directions given by him in anticipation of his 
absence, the clerk and sheriff in presence of a magistrate 
opened Court and drew juries for the second week of that 
extra Court ; that the drawing was from a box which con- 
tained the names of all citizens who had paid taxes for the 
current year, whether the taxes had been assessed or were 
mere poll taxes, which was supposed to be conformable to 
General Orders No. 82, and to the modification of orders 
No. 89, made by General Orders No. 100, October 17, 1867 ; 
that the jurors so drawn were summoned and did attend 
during the second week of the extra Court beginning No- 
vember 18, and that by a jury composed oj^ these jurors 
this prisoner was tried before Judge Munro, who held 
Court that second week. 

The power of a Circuit Judge to order an extra Court 
depends upon the Act of 1825, (7 Stat. 829, § 1,) and by' 
that it is made his duty when ** ordering the extra Court, 
to order juries to be drawn for said extra Court as well as 
for the next regular Court." The Clerk's Act of 1889, 
(11 Stat. 74, § 18,) gives power to the Clerk, with the assist- 
ance of the Sheriff and in the presence of a magistrate, to 
draw juries at any regular term, when no Judge attends 
and also provides that "if an extra Court shall be ordered, 
he shall in the presence of the Sheriff and such magistrate 
draw the necessary juries and issue the proper venires for 
such extra term." This provision furnishes juries for an 
extra Court when they could not have been drawn for it at 
a previous regular term, and is adapted to the extra Courts 
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ordered by the Court of Appeals, under the Acts of 1817 and 
1824, (7 Stat. 317, § 1,2, 3 ; 376, § 5;) then of force, to which 
has since been added the Act of 1843, (11 Stat. 254, § 5.) 
The provision is not applicable to an extra Court ordered 
by a Circuit Judge, because, not only is a drawing of jurors 
for that to be had at a regular term but a proceeding prior 
to the extra Court is directed by *' venires for such extra 
terra." No Act contemplates the drawing at any Court of 
juries for that Court. 

The drawing was then without authority, and it was also 
irregular. It was not from a list authorized by any law 
of the State, and it was not conformable to any general 
orders of the Military Commandant; not conformable to 
General Orders No. 32, because that makes qualified jurors 
of only " all citizens assessed for taxes and who hav^ paid 
taxes for the current year," — nor to Orders No. 89, because 
that makes qualified jurors of only "all citizens assessed 
for taxes, and who have paid taxes for the ^jurrent year, 
,and who are qualified, and have been, or may be duly reg- 
istered as voters." Nor to Orders No. 100, of October 17> 
1867, because in that the first paragraph speaks of jurors 
already drawn and summoned ; and the second paragraph 
which directs drawing from the lists of "all citizens who 
have paid taxes for the current year," is confined to "draw- 
ing juries at the fall terms of the District and Circuit Courts 
for the next term of the said Courts." The extra Court at 
which the jurors were drawn for this case was not a fall 
term and the jurors were not drawn for the next term of 
the Court. 

The judgment is arrested, and it is ordered that the 
prisoner be remanded for trial. 

DUNKIN, C. J., and Inglts, A. J., concurred. 

Motion granted. 
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D.G. Gist vs. Ross Alexander. 
Practice — Note payable in gold. 

In an action on a sealed note for *' sixty dollars, payable in gold/' 
plaintiff can recover no more than the sixty dollars, and interest 
thereon. He is not entitled to have the premium on gold added to 
that amount, (a. ) 

BEFORE D. GOUDELOCK, Esq., DISTRICT JUDGE, UNION, 

JULY. 1867. 

Sum pro. on a sealed note for sixty dollars, payable in 
gold. The premium on gold, when payment is made in 
National currency, was proved to be forty per cent., and 
the presiding Judge gave a decree for eighty-four dollars, 
being the amount of the note, with the premium thereom 
and also for interest. 

The defendant appealed, and now moved this Court for 
a new trial, on the ground: 

That the decree was for a sum largely in excess of the 
amount due. 

Munro for the motion. 



The opinion of the Court was delivered by 

Inglis, a. J. A promise to pay "sixty dollars in gold" 
is not a contract for the delivery of specific articles, the re- 
covery for the breach of which must be in damages, esti- 
mated according to the market value at the date of recovery 

(a) ButUr vs. Uorwitz, Supreme Court of the United States, 1869, 
Amer. Law Rev., April, 1869, p. 572. 
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of the article to be delivered. "Dollars in gold " can onlj 
mean the gold coins of the country, made current as money, 
by public authority. Gold in this sense is not an article of 
ordinary traffic, but one form of that medium of exchange, 
by the instrumentality of which the traffic in commodities 
is effected. Coins of gold and silver, so made current, are 
the only lawful money of the country in which all contracts 
and recoveries at law are payable, unless something else 
has been made equally so by positive command of compe- 
tent authority. 

The comparative value of gold and silver money fluc- 
tuates in the market, and yet it would not be proper, in the 
ordinary condition of the country, when these constitute 
the only lawful money, to measure the recovery on such a 
promise as this, according to the ruling value of silver at 
the time of recovery, if of less comparative value than gold, 
on the assumption, however reasonable, that the debtor 
will pay in that form of lawful money which will cost him 
the least. No more can it now be proper to make the 
comparative value of treasury notes of the United States 
the measure of recovery, as has been here done on a similar 
assumption. To hold that such a mode of estimating the 
recovery to be had is the legal right of the creditor, 
would take away from such contracts as the present, one 
of the essential properties of promissory notes, and convert 
them into agreements to pay an uncertain sum, varying 
with the hourly fluctuations of the money markets, and the 
sport of the multiplied casualties which agitate or compose 
that. 

The plaintiff can only be entitled to a decree for sixty 
dollars, and such interest as by the terms of the promise 
sued on shall have accrued and be due at the date of re- 
covery. Whether a tender of the amount due, according 
to this mode of estimating it, at any time before suit, and 
the payment thereof into Court in treasury notes, would 
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have relieved the defendant from interest subsequently ac- 
cruing and costs, or whether such recovery as is here ap- 
proved can, when had, be satisfied by the payment or tender 
of the amount thereof in such notes, are questions not now 
under consideration, and on iJiem it is not intended to inti- 
mate an opinion either way. It will not, however, be as- 
sumed here that the plaintiff* or any other party . in- 
terested in the matter, may not make this question of legal 
tender, when occasion requires that it shall be made. It 
is yet an open question, and its solution cannot be antici- 
pated. But if it should be determined that a tender or 
payment of this kind will not be satisfaction, the injustice, 
which in such event would be done to this defendant, by a 
decree such as this under review, may illustrate the incor- 
rectness of such a mode of measuring the recovery. 

The decree of the District Court is set aside, and a new 
trial ordered. 

DuNKiN, C. J. and Wardlaw, A. J., concurred. 

Motion granted. 
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The State vs. Tom. Cockfield. 

Trespass on Land — Misdemeanor, 

It is not necessary to constitnte a misdemeanor under the Act of 1866 
by "entry on the cnclo-ed or unenclosed lands of another/' after 
notice prohibiting the same, that the entry should be made under 
claim of title. The words of the Act are used in their ordinary ac- 
ceptation. 

BEFORE T. B. LOGAN, ESQUIRE, DISTRICT JUDGE, 

WILLIAMSBURG. 

The report of the District Judge is as follows : 

" This was an indictment under the seventh section of an 
Act to amend the Criminal Law, passed in 1866, for an 
entry after notice upon the lands of Washington Cockfield. 
Several witnesses proved that notice had been given at 
different times by the owner of the^premises and his tenant, 
prohibiting the defendant from entering upon the lands of 
the owner, and that the defendant disregarded the notices 
and persisted in frequently visiting the place. It wjls 
proved that the defendant had a sister who was in the em- 
ploy of Washington Cockfield, and that he had visited her 
on several occasions when she was unwell. I instructed 
the jury that the seventh section of the Act of 1866 con- 
templates an entry on the enclosed or unenclosed lands of 
another, after due notice, and if they believed that the de- 
fendant had received notice prohibiting his entry upon the 
lands of the prosecutor, and after such notice he had gone 
upon the premises, they should find him guilty. The jury 
returned a verdict of guilty ; the defendant now gives notice 
of appeal on the following grounds : 
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"1st. Because his Honor, the presiding Judge, erred in 
holding that merely going upon a man's land after notice 
not to go, constitutes the misdemeanor intended to be cre- 
ated by the seventh section of the Act of 1866 ; whereas it 
is respectfully submitted that the Legislature in using the 
word 'enter,' intended that it should receive its technical 
interpretation. 

**2d. Because the Act of 1866 was intended to amend 
the Act of 1866, and to provide for a condition of things 
expected after the first January, 1867, to wit, the taking 
possession by freedmen of unoccupied negro houses, or the 
refusal to deliver possession after notice not to enter upon 
the lands. 

"3d. Because the proof showed that the defendant went 
on the lands of the prosecutor for the purpose of visiting 
his sister who was sick, and remained there only a part of 
the night on some three or four occasions, and that he had 
no intention of remaining there or taking possession of any 
of the lands of the prosecutor. 

"4th. Because the indictment is not framed in the words 
of the Act, inasmuch as it should have been charged that 
the entry was made on the inclosed or unindosed lands of 
the owner, whereas the indictment contains no such alle- 
gation. 

» 

"5th. Because, according to the proof, the defendant did 
not commit a misdemeanor, had no criminal intention, and 
should have been acquitted. 

" The fourth ground of appeal was simply alluded to at 
the opening of the trial ; counsel did not press its consider- 
tion upon the Court. 
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" The objection, however, was not considered material, as 
it was proved on the trial that defendant had frequently 
entered after notice upon both the inclosed and uninclosed 
lands of the prosecutor." 

PorteVj for the motion. 

This indictment was brought under the seventh clause 
of the Act to amend the Criminal Law, A. A. 1866, p. 406. 
"Every entry on the inclosed or uninclosed lands of 
another, after notice from the owner or tenant prohibiting 
the same, shall be deemed a misdemeanor." 

The word entry used in the Act has a technical signifi- 
cation, and must receive such construction. Burrill, in his 
Law Dictionary, defines entry to be "the actual taking pos- 
session of the lands or tenen^nt by entering 'into and set- 
ting foot upon the same." Kttry is also **an extrajudicial 
and summary remedy against certain species of injury by 
ouster, used by the legal owner when another person who 
has no right has previously taken possession of lands and 
tenements." 3 Black Com. 174. 

The Act of 1866 amends the Act of 1865, and a refer- 
ence to that Act will show what was intended to be reme- 
died by the Legislature, and what construction the word 
enter should receive. 

The opinion of the Court was delivered by 

DuNKiN, C. J. By the Act of December, 1866, (13 Stat. 
406.) "Every entry on the inclosed or uninclosed lands of 
another, after notice from the owner or tenant, prohibiting 
the same, shall be deemed a misdemeanor." The compre- 
hensive language of the enactment will not permit the Court 
to suppose that it was intended to have any other than the 
ordinary acceptation. If, as was supposed in the argument, 
th« law was only directed against those who entered claim- 
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ing title, restrictive terms would obviously have been ap- 
plied. Such was the instruction of the presiding Judge. 
The matters urged in the remaining grounds of appeal were 
circumstances of extenuation, proper for consideration in 
the sentence to be imposed, but would not warrant the in- 
terference of this Court. 
The motion is dismissed. 

Wardlaw and Inglis, A. JJ., concurred. 

Motion dismissed. 
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The State vs. K. S. Moore. 

Same vs. Same. 

Bastardy — District Court — Jurisdiction. 

Under the Act of September, 1866, establishing District Courts and 
providing that they should ''have exclusive jurisdiction in all cases 
of bastardy arising within" their respective districts: — HeldL, that 
Court had jurisdiction of a prosecution for bastardy commenced in 
1867, though the child was bom before the Act was passed. 

IN THE DISTRICT COURT, YORK, JULY TERM, 1867. 

These were prosecutions for bastardy. In one case the 
child was born 5th February, 1863, and the warrant was 
issued 5th April, 1867. lu the other case, the child was 
born 29th December, 1865, and the warrant was issued 
18th January, 1867. 

The Act of September, 1866, p. 888, establishing District 
Courts, provides that "the District Court shall have exclu- 
sive jurisdiction in all cases of bastardy arising within" the 
district in which it is established, and this was a plea in 
each case to the jurisdiction, on the ground that as the 
offence was committed before September, 1866, it was not 
within the terms of the Act. 

The District Judge overruled the pleas and defendant 
appealed. 

G. W. Williams & Son, for appellant. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The offences were committed before 
the establishment of the District Courts, but the prosecu- 
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tions have been commenced since. The cases of the Slate 
vs. Walker^ the State vs. Qtnckj and the State vs. Garner, 
heretofore decided in this Court, show that the Superior 
Court is not ousted of jurisdiction in cases of misdemeanor, 
bastardy, &c , which arose before the District Court Act of 
September, 1866, (13 Stat. 388, § 6, see also. Act December, 
1866, 13 Stat. 494, § 11,) but that of such cases as arose 
after that Act of September, the District Court has exclu- 
sive jurisdiction. When did the cases now in hand arise? 
The warrants were issued in 1867, and no prior proceedings 
had taken place. The cases then did not arise before 1867, 
for before that time there was no action, suit, proceeding, 
or accusation which could constitute a case. 

There is no just objection to the establishment of a new 
tribunal for the trial of offences already committed. 

The arguments of the District Judge, and the counsel on 
the two sides, all submitted in writing to this Court are so 
full, that it is unnecessary to enter further into the ques- 
tions of this case. 

The motion is dismissed. 

DuNKiN, C. J., and Ixglis, A. J., concurred. 
Motion dismissed. 
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The State vs. Matthew Brown. 
Murder — New Trial, 

Indictment for murder, and verdict guilty. New trial ordered, the 
Court holding that a favorable construction of the evidence led to the 
conclusion that it was a case not of murder, but manslaughter. 

BEFORP:: MOSES, J., at RICHLAXD, fall term, 1867. 

This was an indictment for murder. The prisoner was 
found guilty, and he now moved this Court for a new trial. 

Tradewell^ for the motion. 
Farr^ Solicitor, contra. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The case which we have to decide 
must be made up by culling a few particulars from the 
mass of testimony which is contained in the Judge's notes, 
that have been reported to us. Although there is some 
discrepancy between different witnesses, it is not so much 
as is usually found between eye witnesses of an affray, and 
we conceive that the following statement exhibits a fair 
condensation of the whole testimony, upon the points now 
material. 

The deceased was keeper of a restaurant, and was in the 
prime of life, large, stout and vigorous. The prisoner, 
older, and comparatively feeble, frequented the restaurant, 
and was a familiar companion of the keeper. The two 
spent most of the day, on which the killing took place, in 
playing bagatelle, at a table in the restaurant, friendly, and 
occasionally drinking together. Late in the afternoon, the 
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prisoner, seeming about to depart, was, by the deceased, 
called upon to pay $1.50, as the balance against him on the 
day's reckoning. He claimed an abatement, but went, saying 
that he was going to the post office, which was next door, 
and would immediately return and pay. He was watched 
by the deceased, endeavored to escape into another street, 
by going through the post office, but was by the deceased 
overhauled, and pushed into the restaurant through a back 
gate. In a few minutes, a noise as of a scuffle between 
these parties, occurred in the restaurant ; the deceased 
choked and slapped the prisoner ; they were separated ; 
they talked of the $1.50, and what it was for. The prisoner 
was, by the deceased, interrupted in an attempt to go 
through the front door; was jerked, threatened and struck. 
Again they were separated, and again they talked. The de- 
ceased jammed the prisoner's head against the wall, and 
threw him off* The deceased rested with his arm on the 
counter, — the prisoner near the bagatelle table, to which he 
had got, at, or soon after the last mentioned contact of the 
parties, pulled a knife from his pantaloons pocket, opened 
it with his hands behind his back, and hastily advanced 
toward the deceased, with the knife held before him in his 
hand, open, but probably not seen by the deceased. The 
deceased still stood at the counter, and when the prisoner 
was within reach, the deceased kicked, and simultaneously 
the prisoner made a lunge at him with the knife. The 
kick reached the prisoner's groin ; the knife cut the femoral 
artery of the deceased, occasioning his death in a few min- 
utes. From the time when the deceased caught the pris- 
oner, after the latter left the post office, until the fatal blow 
with the knife, the parties were always in presence of each 
other, and there was continued action between them, as 
above mentioned, the whole occurring in a short time. 

Here appears to have been a killing, by means of a 
deadly weapon, upon sudden occasion, after great provoca- 
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tion, of the kind denominated legal. There was not the 
taking of unfair advantage, in the course of a mutual com- 
bat, suddenly begun, upon equal terms ; for the prisoner 
does not appear to have been, at any time before the fatal 
blow, engaged in any other combat than the attempt to get 
out of the hands of one who was superior to him in strength. 
There was not the treacherous resort in the course of the 
scuffle to a weapon purposely provided beforehand ; for the 
pocket-knife, which proved so deadly, cannot be presumed 
to have been carried with evil purpose. The worst feature 
in the case is, that, as we understand, the knife was opened 
with the hands behind the back, as if by stealth and cun- 
ning contrivance. This shows thought, but not necessarily 
malicious premeditation. With thought of the knife there 
may have come fear that its use would be prevented by the 
deceased's stronger arm. All the hurried action of body 
and mind which violent emotions produce, sometimes 
effects in an instant the contrivance of expedients which in 
slower moods would indicate studv. There was here no 
previous grudge nor threat — no symptom of spite toward 
the deceased, or of general malevolence, outside of what 
the transaction as detailed may establish ; and the most un- 
favorable inference should not be drawn from the only cir- 
cumstance that we think could be urged to show the malice 
which in some form is an essential ingredient of murder. 
It is a hard construction of the prisoner's testimony which 
finds evidence of coolness and premeditation in his declar- 
ation that he was not so excited by liquor as not to know 
and remember what took place. We hold the case as we 
have stated it to be, manslaughter. Possibly, another jury 
may find that the facts of the case were not such as we un- 
derstand them to have been, and that by treachery, cool- 
ness or brutal ferocity, the prisoner did manifest malice, by 
which, and not by sudden provocation, he was impelled. 
Upon a new trial, this opinion, like cases reported on the 
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subject, will be mere authority, and from the evidence 
heard de novo the jury must form their own conclusions. 
In our interference with the verdict heretofore found, we 
are emboldened by the circuit Judge's expression of the 
satisfaction and pleasure which the grant of a new trial 
would bring to him, and by the form of the verdict, "guilty, 
but recommended to mercy." The recommendation is not 
properly any part of the verdict, but is only a form, fre- 
quently adopted, of application for executive clemency. 
But when no reason for a recommendation is given, it is 
generally supposed to be the result of compromise amongst 
jurors, and to indicate doubt, as well as desire, that the ex- 
treme penalty of the law should not be executed. In a 
case which, under a favorable view of the circumstances, 
might in law be deemed manslaughter, conscientious and 
intelligent jurors, who are averse to that view, may well 
consider whether the chance of blood guiltiness escaping 
wholly unpunished, is not more likely to be promoted by a 
general verdict of guilty, with a recommendation to mercy, 
than by a verdict of manslaughter. 

It is not necessary that we should say more. But 
the frequent acquittals, under pretext of self-defence, of 
persons whose hands have been stained by the blood of 
their fellow-men, unnecessarily slain, admonishes us to 
guard our ruling against misconstruction, by declaring that 
we mean in no way to intimate that we have discovered 
any evidence of the unavoidable necessity for killing, to 
escape great bodily harm, which would entitle the prisoner 
to a verdict of n6t guilty. 

A new trial is ordered. 

DuNKiN, C. J. and Ixglis, A. J., concurred. 
Motion granted. 
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A. G. Cook vs. A. N. Sanders. 

Executor de son tori — JEvidence. 

An executor de son tori is not liable beyond the value of the assets con- 
verted, and though he cannot retain for his own debt, he may show 
that he has paid others in due course of administration. 

A was sued as executor de ^on tort of B, and the proof was that he pur- 
chased the articles alleged to have been converted from B shortly be- 
fore her death, but allowed her to retain possession. That he paid 
for them, but the money was returned to him and he was requested 
to appropriate it as B should direct : — Held^ that A was not liable as 
executor de $on tort^ though he might be for the money, in another 
form of action. 

It is no more competent for a magistrate than it is for a jury to disre- 
gard the positive and uncontradicted evidence of unimpeached wit- 
nesses. 

BEFORE DAWKINS, J., AT ANDERSON, FALL TERM, 1867. 

This was an appeal from a magistrate's decree. His 
Honor sustained the decree, and the appellant below, who 
was the defendant in the action, brought up the appeal to 
this Court, where it was now heard. 

McQowen, for j^ppellant, cited S Strob. Eq. 422; Tucker 
vs. Williams, Dud. 329 ; Nesbit vs. Ihylor^ Rice, 297 ; Easter- 
ling vs. T/iomsonj Rice, 350 ; Young vs. Kinard, 2 Rich. Eq. 
254. 

Whitfield, contra. 

The opinion of the Court was delivered by 

DuNKiN, C. J. The defendant was sued before a magis- 
trate as executor in his own wrong. The act of intermed- 
dling charged, was the unlawful taking away a bed and 
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farniture and cheA said to belong to the deceased. Tlie 
magistrate ruled, upon the evidence, that the taking was 
illegal, and that "the defendant had thereby rendered him- 
self liable to pay the debts of the estate/* and, accordingly, 
rendered a decree against the defendant for an amount ex- 
ceeding the value of the articles taken. 

Assuming the correctness of the magistrate's conclusion 
that the defendant was an executor in his own wrong, he 
nevertheless, clearly miscarried in judgment jis to the ex- 
tent of the defendant's liability. It is well settled that the 
value of the articles converted or taken is the measure of 
his responsibility. Again, although an executor de son tort 
has no right to retain for his own debt, as this (say the 
authorities) would afford an encouragement to intermed- 
dling, yet he is permitted to plead plene administravit, and to 
show that he has paid away the value of the assets in due 
course of administration. The subject was discussed and 
adjudicated in Leach vs. House^ (1 Bail, 42.) Mr. Justice 
Johnson, speaking for the Court, says, "all the authorities 
agree that an executor de 8on tort can plead plene adminis- 
travit, and that he is not liable beyond the amount of the 
assets which came into his hands." 

But was the defendant a trespasser? The intestate, 
Nancy Mitchell, died at the residence of Mrs. Stewart, 
where she had been for about seven weeks prior to her de- 
cease. Mrs. Stewart (who was introduced as a witness on 
behalf of the plaintiff) said that the defendant took the 
articles, a bed and furniture and large chest, from her house 
soon after Nancy Mitchell's death ; that defendant had 
bought the bed and furniture and one large chest; that he 
requested witness to keep them until he called for them. 

The defendant's account was that he had bought the bed 
and fsirniture and chest from the deceased for seventeen 
dollars ; and this statement is corroborated by two witnesses 
who say they were present and saw the money paid, and 
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that it was returned to the defendant to be appropriated as 
the deceased might direct, or to her use. If this statement 
be true, although the defendant may be liable to account 
for the seventeen dollars in a different form, he is not 
chargeable as executor in his own wrong; his intermed- 
dling was not tortious; in removing the bed, &c., from Mr?. 
Stewart's house, he took only his own property. If the 
witnesses of the defendant, from their general character, 
were not entitled to credit, and it was so proved, the magis- 
trate should have so reported. But in the absence of such 
proof, or of any contradictory evidence, it is no more com- 
petent for a magistrate than for a jury to disregard the 
positive testimony on merely conjectural improbabilities. 
(See Amic vs. Holmes, 8 Strob. 124.) The decree is set 
aside ; and the case is remitted to the magistrate for re- 
examination. 

Wardlaw and Ixglis, A. JJ., concurred. 

Motion granteiL 
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Southern Express Company vs. William IIood, State 
Treasurer. Same vs. City Sheriff of Charleston. 

CuiistihUional Law — Taxes — Express Companies — Oross 

Income, 

A tax imposed by the State *' on the gross amount of the receipts of 
express companies/' is to be understood as assessed upon the gross 
sum received witliin this State on account of the company that is 
doing business within the State, excluding as well such share of the 
actual collections as belong to the railroad and other companies by 
arrangement with which the transportation of the express matter is 
effected, as such portion as is received for the use of foreign connect- 
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ing express companies ; and such tax is not prohibited by any pro- 
vision of the Constitution of the United States, or the State of South 
Carolina. It is not a regulation of ** commerce among the States," 
nor a duly on imports or exports." 

BEFORE MOSES, J., AT CHAMBERS, NOVEMBER, 1867. 

The suggestion in the case first stated is as follows : 

Be it remembered, That on this the ninth day of October, 
in the year of our Lord one thousand eight hundred and 
sixty-seven, comes before the Honorable the Judges of the 
said Court the Southern Express Company by Henry B. 
Plant, its President, in his proper person, and gives this 
Honorable Court here to understand and be informed : 

That whereas, by the General Assembly of the said State, 
on the twenty-first day of December, in the year of our 
Lord one thousand eight hundred and sixty-six, an Act 
was passed and approved entitled " An Act to raise sup- 
plies for the year commencing in October, one thousand 
eight hundred and sixty-six," whereby it was enacted that 
"a tax for the sums, and in the manner hereinafter men- 
tioned, shall be raised and paid into the treasury of the 
State for the use and service thereof, that is to say : upon 
all gross incomes, derived from the following sources, there 
shall be paid a tax of the per cent, herein specified on the 
aggregate amount received between the first day of Janu- 
ary, one thousand eight hundred and sixty-six, and the 
first day of January, one thousand eight hundred and 
sixty-seven, to-wit : on the gross amount of the receipts of 
express companies, ten dollars on every hundred dollars to 
be paid to the Treasurer of the State." 

That this relator is a corporation, created by and exist- 
ing under the laws of the State of Georgia, and is engaged 
in the transportation, for hire, of moneys, goods, wares, and 
merchandise, and other articles of value, for commercial 
purposes, from the various States of the United States of 
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America to the State of South Carolina, and from the said 
State of South Carolina to the other States of the said 
United States, and from several parts of the said State of 
South Carolina to other parts of the same State, and through 
the said State in transitu to and from other States. That 
the business of this relator consists solely in the transporta- 
tion aforesaid, and that its only receipts are the freights 
and charges paid for such transportation, and that it has no 
other source of income whatsoever. That this relator 
uses for the purposes of such transportation the ordinary 
and usual common carriers of the country, railroads and 
steamboats, but does not own or possess any of the vehicles 
or means of transportation aforesaid, except wagons, car- 
riages, and the horses, mules and harness pertaining thereto, 
and other necessaries for the delivery of the moneys, goods, 
wares, merchandise, and other articles of value so trans- 
ported after their arrival at the place of destination by 
means of the common carriers aforesaid. That for these 
services in and about the transportation aforesaid, a large 
part of the gross receipts of this relator are paid and dis- 
bursed to the said common carriers as their rewards and 
freights for such transportation ; and that the said amount, 
so expended, is equal to about two-thirds of the entire gross 
receipts of this relator. 

That the business of this relator is confined to the States 
of Virginia, North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisiana, Tennessee, Ken- 
tucky, and extending to the city of Cairo, in the State of 
Illinois, and to the city of Washington, in the District of 
Columbia. That this relator connects with other com- 
panies engaged in a similar business in other States than 
those above enumerated, and receives from and delivers to 
such companies all articles for transportation coming from 
or destined to places in the various States not included 
within the limits of the business operations of this relator. 
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That the custom and habit of dealing between this relator 
and the said companies so connecting is, that this relator, as 
well as the said companies, collect and receive each, within 
its own limits, the freights and charges due and paid for 
transportation of articles delivered to or by each company, 
according as the same may be paid in advance or on deliv- 
ery to the consignee at the point of destination. And this 
relator and the said companies account and pay over to 
each other, at stated periods, the proportionate share and 
shares of the amounts so received and collected, according 
to the services rendered by each company. That, in the 
gross receipts of this relator within the State of South 
Carolina, there are included the shares or portions of the 
freights and charges accruing to the said connecting com- 
panies where the articles are transported to or from beyond 
the limits of the business of this relator, and the freights 
and charges are paid in advance or on delivery to the con- 
signee or consignees by this relator; and the said gross 
receipts include also the freights and rewards paid to this 
relator for the transportation of such articles beyond the 
limits of this State, and for services entirely rendered in 
other States than the State of South Carolina. 

That, for the purpose of conducting its said business, 
this relator has many officers and agents at various points 
in cities, towns, and villages of the said State. That to 
all these employees this relator pays salaries of various 
amounts, all of which, except those in very small villages, 
are more than five hundred dollars per annum, and all 
which are liable also to taxation under the said Act of 
the General Assembly, as will be more fully stated here- 
after. 

That this relator hath been, as an Express Company, 
under the terms of the said Act of the General Assembly 
aforesaid, required by the Honorable William Hood, 
Treasurer of the State of South Carolina, to pay ten 
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dollars upon every hundred dollars of the said gross 
receipts of this relator within the said State of South 
Carolina. 

That this relator refusing to pay the same, the said 
Honorable William Hood, Treasurer as aforesaid, has 
issued an execution of fieri facias against this relator, 
and has ordered and directed Wm. S. Hastie, Esq., Sheriff 
of Charleston District, to enforce the same against this 
relator's property ; and this relator shows that the said ex- 
ecution is void and of no effect, and should be so declared, 
because this relator says that the said clause of the said 
Act of the General Assembly so aforesaid recited Ls uncon- 
stitutional, illegal, and of no effect, and ought not to be en- 
forced, for the reasons and on the grounds following, that 
is to say : 

1. That the said clause of the said Act of the General 
Assembly is in violation of and in opposition to the eighth 
section of the First Article of the Constitution of the United 
States, and that clause thereof which declares that *' The 
Congress shall have power to regulate commerce with 
foreign nations and among the several States, and with the 
Indian tribes ;" and further, that the Congress of the said 
United States, in pursuance of the power thus in them 
vested, have, by an Act entitled " An Act to provide In- 
ternal revenues to support the Government, to pay interest 
on the public debt, and for other purposes," approved June 
30, 1864, section 104, which said section is still of force, 
enacted, " That any person, firm, company, or corporation, 
carrying on or doing an express business, shall be subject 
to, and pay a duty of three per centum on the gross 
amount of all the receipts of such express business." 

2. Because the said clause of the said Act of the Gen- 
eral Assembly is in violation of and opposition to the tenth 
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section of the First Article of the Constitution of the United 
States, and that clause thereof which provides that " No 
State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws; 
and the net produce of all duties and imposts laid by any 
State on imports or exports, shall be for the use of the 
Treasury of the United States ; and all such laws shall be 
subject to the revision and control of Congress." 

3. Because the eighth section of the First Article of the 
Constitution of the United States, in the first clause, j)ro- 
vides that '*The Congress shall have power to lay and col- 
lect taxes, duties, imposts, and excises, to pay the debts, 
and provide for the common defence and general welfare 
of the United States ; but all duties, imposts, and excises 
shall be uniform throughout the United States." That, by 
an Act of Congress of the United States entitled "An Act 
to provide internal revenue to support the government, to 
pay interest on the public debt, and for other purposes," 
approved June 30, 1864, section 104, which said section is 
still of force, it is enacted "That any person, firm, com- 
pany, or corporation, carrying on or doing an express 
business, shall be subject to, and pay a duty of three per 
centum on the gross amount of all the receipts of such ex- 
press business;" and that the duty tax, imposts, or excise 
levied by the State of South Carolina as aforesaid in addi- 
tion thereto, increases the said duty in said State, and de- 
stroys its uniformity throughout the United States. 

4. That the Constitution of the United States, in the 
second section of the Fourth Article, provides that " The 
citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States." That the said 
Act of the General Assembly imposes upon citizens of 
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Other States of the United States, taxes, duties, and charges, 
to which the citizens of the State of South Carolina are not 
subjected, to wit : that it levies the said tax upon the gross 
receipts of express companies located and domiciled in 
other States for services rendered entirely beyond the lim- 
its of the said State, and imposes a charge upon the collec- 
tion and receipt of the debts due to the citizens of such 
other States. 

5. That the said Act of the General Assembly imposes 
a tax upon the property of the citizens of other States of 
the United States which is not within the political jurisdic- 
tion of the said State of South Carolina, and only within 
the territorial Jurisdiction of the said State in transitu. 

6. That the said Act of the General Assembly is uncon- 
stitutional and void, because it is in violation of the second 
section of the Ninth Article of the Constitution of the State 
of South Carolina, which provides that "No person shall 
be taken or imprisoned, or disseized of his freehold liber- 
ties or privileges, or outlawed or exiled, or in any manner 
deprived of his life, liberty, or property, but by due pro- 
cess of law," etc. 

7. That the said Act of the General Assembly is uncon- 
stitutional, illegal, and void, because it taxes the same 
property more than once in the same year ; that it levies 
taxes of this relator on property which never belonged to 
this relator, and in which this relator had no right, title, in- 
terest, or claim whatsoever ; that a large portion of the 
property upon which the said tax is levied had, before the 
passage of the said Act, passed out of the possession of this 
relator, and was entirely beyond its control ; and that no 
equivalent or representative of the said property, of any 
kind, was left in the hands of this relator. 
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8. That the said Act of the General Assembly is uncon- 
stitutional, illegal, and void, in that it imposes a penalty 
upon acts done by this relator, and with a very small ex- 
ception upon acts done before the passage of the said Act. 

Wherefore the said relator, imploring the aid of this 
Honorable Court, prays to be relieved, and that it may 
have your Honor's prohibition directed to the said the 
Honorable William Hood, State Treasurer aforesaid, and 
to William S. Hastie, Esq., Sheriff' aforesaid, to prohibit 
them and each of them from taking any farther cognizance 
of the said execution for the aforesaid tax duty, excise, or 
impost, set forth in the premises. 

Moses, J. It was my purpose, as well as desire, to have 
given a judgment at length in these cases, that the reasons 
which induced my conclusions might appear. 

My constant duties in Circuit since the hearing, the obli- 
gation I was under to write out opinions on other motions 
at Chambers, which preceded these, having yet another 
week in Circuit, and an extra Court immediately succeed- 
ing, I prefer that the result of my consideration and exami- 
nation should dispose of the applications by a mere order, 
rather than that the party should be delayed in his oppor- 
tunity to the approaching term of the Court of Appeals. 

It is ordered that the motions in both applications be 
dismissed, and that the papers be filed in the office of the 
clerk of the Court for Charleston. 

The relator appealed, and moved that the judgment 
below be reversed upon the grounds : 

1. Because the tax levied by the Act of Assembly upon 
the Southern Express Company is in violation of the 
eighth section of the First Article of the Constitution of the 
United States. Gibbons vs. Ogden^ 9 Wheat. 1 ; Broivn vs. 
Maryland, 12 Wheat. 419 ; 1 Kent's Comm. 363, 437 ; Paa- 

VOL. XV. — 6 
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senger Cases, 7 How. 283; Sturges vs. Crovminshield, 4 
Wheat. 196; Houston vs. Moore, 5 Wheat. 1. 

2. Because the said tax is in violation of the eighth and 
tenth sections of the First Article of the Constitution of the 
United States. Broxcn vs. Maryland, 12 Wheat. 419 ; Pas- 
senger Cases, 7 How. 283; Burger ads. Carter, 1 McMull, 
412 ; Slate of Louisiana vs. P. Kennedy & Co, MS. ; Almy 
vs. State of California, 24 How. 169. 

3. Because the said tax is in violation of the second sec- 
tion of the Fourth Article of the Constitution of the 
United States. Louisville, Cincinnati and Charleston Rail- 
road Comjmny v.-". Letison, 2 How. 497; Marshall vs. The 
Baltimore and Ohio Railroad Company, 16 How. 314 
Covington Drawbridge Company vs. Shepperd, 20 How. 225 
Ohio and Mississippi Railroad Company vs. Wlieelerf 1 Black 
286. 

4. That the said tax is levied upon the property of citi- 
zens of other States, which does not lie within the political 
jurisdiction of the State of South Carolina, and is only 
transitorily within its territorial jurisdiction. McCulloch 
vs. Maryland, 4 Wheat. 428 ; Passenger Cases, 7 How. 422 ; 
Hays vs. Pacific Mail Steamship Company, 17 How. 596 ; 
Story on Conflict of Laws, 376, 382 ; Hayne vs. DeLiesseline, 
3 McCord, 374; State vs. City Council of Charleston^ 4 
Strob, 218. 

5. That the said tax is oppressive, prohibitory and un- 
equal, and in violation of the second section of the Ninth 
Article of the Constitution of the State. Berney vs. The Tax 
Collector, 2 Bail. 670 ; Burger ads. Carter^ 1 McMull, 411. 

Carr, for appellant. 

Hayne, Attorney General, and Porter^ City Attorney, 
contra. 
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The opinion of the Court was delivered by 

DcNKiN, C. J. There are certain principles so frequently 
recognized as to have become axioms. It is familiarly 
said that the power of taxation is an inherent right of sov- 
ereignty and is indispensable to its continued existence. 
Haifa century since, Chief Justice Marshall, in i/c(7u?ZocA 
vs. Maryland, (4 Wheat. 425,) uses this language : " That the 
power of taxation is one of vital importance ; that it is re- 
tained by the States ; that it is not abridged by the grant 
of a similar power to the government of the Union ; that 
it is to be concurrently exercised by the two governments ; 
are truths that have never been denied." 

He then shows that the sovereignty of the State in the 
article of taxation maybe controlled by the Constitution — 
that it is " within the capacity of the Constitution to with- 
draw any subject from the action of this power." How far 
it has been controlled by that instrument must be a ques- 
tion of construction. And again, in Weston vs. City Coun- 
cil, (2 Pet. 466,) " The power of taxation is one of the most 
essential to a State, and one of the most extensive in its 
operations. The attempt to maintain a rule, which shall 
limit its exercise, is undoubtedly one of the most delicate 
and difficult duties which can devolve on those whose 
province it is to expound the supreme law of the land in 
its application to the cases of individuals." In the same 
spirit is the langUcige used by the Courts of our State, 
in Berney vs. Tax Collector^ (2 Bail. 673.) In our compli- 
cated system of Government, "It cannot be but that diffi- 
culties and collisions will arise, which would not occur 
under a more simple form of polity. Something must be 
left to mutual moderation and forbearance, and the sense 
of mutual interest," and there is cited with approbation, 
''the distinction of the Federalist between a direct, neces- 
sary and inevitable conflict of powers, and one that is 



76 COURT OF ERRORS. 



Southern Express Co. vt. Hood. 



merely consequential, Cc^isual, and mitigated ; that it is not 
a mere possibility of inconvenience in the exercise of 
powers, but an immediate constitutional repugnancy, that 
can by implication, alienate and extinguish a pre-existing 
right of sovereignty." (Federalist, No. 32.) 

In December, 1866, the Legislature passed the usual 
annual Act for raising supplies. It is thereby declared 
that "a tax for the sums and in the manner hereinafter 
mentioned, shall be raised and paid into the treasury of the 
State." First are enumerated the taxes, on articles ad va- 
lorum, such as real estate, &c., the capital stock of gaslight 
companies, &c., &c. Then follows tliis clause: '*Upon all 
gross incomes derived from the following sources, there 
shall be paid a tax of the per cent, herein specified on the 
aggregate amount received between 1st of January, 1866. 
and 1st of January, 1867, to wit: From employments, 
faculties, and professions, &c., two dollars on every hundred 
dollars. On commissions received by brokers, vendue mas- 
ters, commission merchants,^ &c., five dollars on every hun- 
dred dollars. On the gross amount of premiums received 
by insurance companies, two dollars on every hundred dol- 
lars. On the gross amount of the receipts of express com- 
panies, ten dollars on every hundred dollars, to be paid to 
the treasurer of the State." 

On the part of the relator it is stated that the Southern 
Express Company is *' engaged in the transportation, for 
hire, of moneys, goods, wares, and merchandise, and other 
articles of value for commercial purposes, from the various 
States of the United States of America to the State of South 
Carolina, and from the said State of South Carolina to the 
other States of the United States, and from several parts of 
the State of South Carolina to other parts of the same State, 
and through the said State in transitu, to and from other 
States. That the business of the Company consists solely 
in the transportation aforesaid, and that its only receiptg 
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are the freights and charges paid for such transportation, 
and that it has no other source of income whatsoever." 

Whereupon it is insisted on the part of the relator that 
the said clause is a violation of the 8th sec. 1st Art. of the 
Constitution of the United States, which declares that " Con- 
gress shall have power to regulate commerce with foreign 
nations, and among the several States, and with the Indian 
tribes," and that, in pursuance of said power, Congress had, 
by the Internal Revenue Act of 1864:, enacted that "any 
person, firm, company, or corporation, carrying on or doing 
an express business, shall be subject to, and pay a duty of, 
three per centum on the gross amount of all the receipts 
ot such express business." 

One of the principles enunciated, by Chief Justice Mar- 
shall, as of universal acceptation, is that the power of taxa- 
tion, originally inherent in the States, '*is not abridged by 
the grant of a similar power to the Government of the 
Union, and that it is to be concurrently exercised by the 
two Governments." fiut the Internal Revenue Act of 
1864, as well as that of 1866, expressly provide thatno tax 
levied by those Acts, shall preclude the States from similar 
taxation for their own purposes. The subject was very 
fully discussed in the Supreme Court of the United States, 
in the license tax cases ; (5 Wall. 462,) and Pervear vs. 
Commomoealth ; (Id. 475.) Adverting to the Act of 1866, 
which had substituted a special tax " for license" — the Chief 
Justice, in the former case says: '* this judicious legislation 
has removed all future possibility of the error which 
has been common among persons engaged in particular 
branches of business that they obtained from the licenses, 
under the internal revenue laws, an authority for carrying 
on the licensed business independently of State regulation 
and control, and it throws, moreover, upon the previous 
legislation all the light of a declaratory enactment." It 
was in that case authoritatively adjudicated that "the 
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recognition by the Acts of Congress of the power and rights 
of the States to tax, control or regulate any business car- 
ried on within its limits is entirely consistent with aa inten- 
tion on the part of Congress to tax such business for na- 
tional purposes." And in Pervear vs. Commonwealth, 
it was ruled that '^a law of a State, taxing a business, 
already taxed by Congress, is not unconstitutional." 

It is then urged that the Act is in violation of the 10th 
Section of the same Article of the Constitution, which pro- 
vides that: "No State shall, without the consent of Con- 
gress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing its 
inspection laws," &c. To sustain the position, the author- 
ity of Brown vs. Maryland, (12 Wheat. 419.) and Almy vs. 
Caiiforniay (24 How. 169,) has been invoked. But in both 
these cases the Court proceed on the principle that the Act 
of the Legislature was an evasion of the inhibition in the 
Constitution. *' The words of the prohibition," says Mr. 
Marshall, ''ought not to be pressed*to their utmost extent. 
Sound principles of construction ought to restrain all Courts 
from carrying the words of the prohibition beyond the ob- 
ject the Constitution is intended to secure ; there must be a 
point of time when the prohibition ceases, and the power of 
the State to tax commences. While the goods remain the 
property of the importer, in his warehouse, in the original 
form or package in which they were imported, a tax upon 
it is too plainly a duty on imports to escape the prohibi- 
tion in the Constitution." But, in that, and in several sub- 
sequent cases, it has been declared that when the goods have 
become incorporated and mixed up with the mass of property 
in the country, they lose their distinctive character as im- 
ports : and so in Almy vs. California ; " In the case now be- 
fore the Court," says Mr. Chief Justice Taney, ** the intention 
to tax the exports of gold and silver, in the form of a tax on 
the bill of lading, is too plain to be mistaken. The duty is 
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imposed on bills of lading of gold and silver, and not upon 
articles of any other description, and we think it impossible 
to assign a reason for imposing a duty upon the one and 
not upon the other, unless it was intended to lay a tax on 
the gold and silver exported, while all other articles were 
exempted from the charge." The Act was consequently 
adjudged to be repugnant to the Constitution. 

In the Passenger Cases, (7 How. 422,) the same Chief 
Justice, after stating the express prohibition on the States, 
says: "So far their taxing power over commerce is re- 
strained, but no farther. They retain all the rest, and if 
money demanded is a tax upon commerce, or the instru- 
ment or vehicle of commerce, it furnishes no objection to 
it, unless it is a duty on imports, (or exports,) or a tonnage 
duty, for these alone are forbidden." 

It is urged in argument, however, that the tax upon the 
receipts of the Express Company is " a charge upon the 
act of bringing articles into the State, — upon the transporta- 
tion of articles into the State," and hence upon '* the arti- 
cles as imports." 

It appears to the Court that this interference, if it exists, 
is entirely too remote and incidental to invalidate the Act. 
" The conflict with the powers of Congress to render an Act 
of the State void, must be a direct, necessary and irrecon- 
cilable conflict of power, and not one that is merely conse- 
quential, casual and mitigated." That there was no such 
intention on the part of the Legislature is transparent, on 
reviewing the provisions of the Act. 

It purports to be a tax on gross incomes, smd express 
companies are enumerated in the same category with pro- 
fessional men, brokers, vendue masters, commission mer- 
chants, dealers in exchange, (foreign or domestic,) as well 
as the gross amount of premiums received by insurance 
companies. To all these, the argument urged on behalf of 
the relators may be applied, with more or less force. The 
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tax on the business in which they deal is a burthen 
upon the articles which they buy or sell, many of which 
came from foreign parts, or from sister States. The tix 
renders them more onerous and costly, and by direct con- 
sequence, increases the price of the article to the consumer. 
'*They are taxes" (in the language of the argument) "in- 
directly upon the articles, but acting immediately upon their 
value," and upon this construction the income of eacb and 
all of these parties is withdrawn from the taxing power of 
the State, and in this manner (as has been elsewhere said) 
a single inhibition may be expanded, by remote conse- 
sequences, over the whole face of civil society. The 
fax of 1866 is substantially, as it purports to be, an income 
tJax, and all within the jurisdiction of the State, or whose 
property is protected by its authority, are bound to pay it. 
But if it be regarded (in the language of the license cases) 
merely as a convenient mode of *' imposing taxes on several 
descriptions of business, and of ascertaining the parties from 
whom such taxes are to be collected," it is equally within 
the legitimate authority of the State, and not justly ob- 
noxious to the charge of conflicting with the powers of the 
national legislature. 

The Court has not been put in possession of the execu- 
tion, the enforcement of which is sought to be enjoined, or 
prohibited. The relator declined to make a return of the 
gross receipts of the Express Company, and the assessment 
was necessarily, in some degree, speculative. But the sug- 
gestion sets forth that the receipts of the Express Company 
are, in some part, the property of other companies, domi- 
ciled and doing business entirely beyond the limits of this 
State — that this company collects simply the freights due 
to such companies, and accounts to them for the moneys so 
received. It is then suggested that the assessment on the 
relator is, in part, on such receipts. The Court is of opin- 
ion that such is not the proper interpretation of the Act of 
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1866. The gross receipts are such as the Southern Express 
Company receive for themselves, and not as agent for 
others. It is part of the business of the company to re- 
ceive from the consignees of goods the price of the articles, 
which are delivered by the express company, and account 
for the proceeds to the proper parties. For this they may 
charge a commission, for which they are properly assessed, 
but not on the gross amount collected for others, whether 
residents abroad or in this State. Nor does it make any 
difference that such third parties are express companies, 
doing like business with themselves, in other States. It is 
further suggested, that the business of the company ex- 
tends to the States of Virginia, North Carolina, South Car- 
olina, Georgia, Florida, Alabama, Mississippi, Louisiana, 
Tennessee, Kentucky, and extending to the city of Cairo, 
in the State of Illinois, and to the city of Washington, in 
the District of Columbia. A large part of their gross re- 
ceipts consists of receipts for the freights and charges of 
transportation of railroads and steamboats, the usual and 
ordinary common carriers of the country, which are re- 
ceived by the relator, and paid, and disbursed to the said 
common carriers — that the relators *'do not own or possess 
any of the vehicles, or means of transportation aforesaid, 
except wagons, carriages, and the horses, mules and har- 
ness pertaining thereto, and other necessaries for the .de- 
livery of the moneys, goods, wares and merchandise, and 
other articles of value so transported, after their arrival at 
the place of destination, by means of the common carriers 
aforesaid." 

After careful consideration of the terms of the Act, and 
with more hesitation, the Court has concluded that these 
receipts are not within the purview of the enactment. 
This conclusion is strengthened by the observation that, in 
the same clause of the Act, a tax of ** one per cent, is im- 
posed on the gross income of all railroads" in the State, 
including, of course, that part of th«ir income thus col- 
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lected and paid by the express companies, and thereby (in 
any other view) subjecting the same amount received to be 
twice taxed, a construction not to be adopted but on im- 
perative necessity. 

The remaining objection to the Act is of a general nature, 
to wit, that the tax imposed is "oppressive, prohibitory, 
and unequal." 

*^ The power of taxation," says Chief Justice Marshall, 
"is not confined to the people and property of a State. It 
may be exercised upon every object brought within its 
jurisdiction. It is essential to the very existence of govern- 
ment, and may be legitimately exercised on the subjects to 
which it is applicable to the utmost extent to which the 
government may choose to carry it. The only security 
against the abuse of this power is found in the structure of 
the government itself." 

As the exigencies of government cannot be limited, so no 
limit is prescribed to the power of taxation, the people 
resting confidently on the interest of the legislator, and on 
the influence of the constituents over their representatives, 
to guard them against its abuse. " By recognizing this 
principle, Courts are not driven to the perplexing inquiry, 
so unfit for the judicial department, what degree of taxation 
is the legitimate use, and what degree may amount to the 
abuse of the power." (4 Wheat. 425.) So in Bank of Com- 
merce vs. Newark Co,^ (2 Black, 620,) if within constitutional 
limits, the taxing power ** cannot be controlled or restrained 
by the Court, the prudence of its exercise not being a ju- 
dicial question." And it is elsewhere said, "that in the 
absence of any express restriction by the Constitution, dis- 
crimination in the tax must rest in the discretion of the 
Legislature. The power to discriminate or not is in the 
State. The Court is not a fit tribunal to sit in judgment 
upon the question, whether the Legislature of a State has 
exercised its taxing power wisely or unwisely over objects 
of taxation confessedly within its discretion." There is, 
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and must always be, a considerable latitude of discretion in 
every wise government, in the exercise of the taxing power, 
both as to the object and the amount, and of discrimination 
in respect to both. Tf, as in the case of the State vs* Allen, 
(2 McC. R 55,) the Legislature, under the guise of a tax, 
impose a penalty, the Act is palpably obnoxious to the 
§ 2, 4 art. Constitution, and consequently inoperative and 
void, &c. As was said in the license cases, there '*are un- 
doubtedly fundamental principles of morality and justice 
which no Legislature is at liberty to disregard, but it is 
equally undoubted, that no Court, except in the clearest 
cases, can properly impute the disregard of these principles 
to the Legislature." 

It may be impolitic to impose this burthen upon a branch 
of industry so useful as that of the express companies ; but 
the policy of the measure is exclusively and properly for 
the consideration of a different department of the Govern- 
ment. Should the express companies be wholly exempt 
from taxation, or in what proportion, as compared with 
other institutions, should they contribute to the support of 
the Government? Manifestly these are not subjects for 
judicial inquiry; nor do the Courts possess the necessary 
lights to determine whether the power has been judiciously 
exercised. 

In the judgment of this Court, neither the Act of the 
Legislature, nor the ordinance of the City Council of 
Charleston, are in contravention of the Constitution of the 
United States, or of the State of South Carolina. Assuming 
that the executions issued are in conformity with the Act 
and ordinance as hereinbefore expounded by this Court, it 
is ordered that the appeal be dismissed. 

Wardlaw, a. J., Glover, J., Munro, J., Carroll, Ch., 
Inqlis, a. J., Moses, J., Dawkins, J., and Lesesxe, Ch., 
concurred ; JoHii^soN, Ch., was absent at hearing. 

Motion dismissed. 
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James M. Eutland vs. Jamks Copes and others. 
William M. Thomas vs, Mary Raymond. 

A sealed note for |2,500, dated 1st June, 1864, and payable twelve 
months after date, ** in such currency as can immediately be made 
available in payment of the old debts of the estate of 'P,' dollar for 
dollar," held to be within the Ordinance of September 1865, providing 
'* That in every action arising on any contract whether tmder seal or 
parol, written or oral, made between the 1st January, 1862, and the 
15th May, 1865, it shall be lawful for either party to the action to intro- 
duce testimony showing the true value and real character of the con- 
sideration of such contract at the time it was made, so that regard being 
had to the particular circumstances of each case, such verdict, or de- 
cree, may be rendered as will effect substantial justice between the 
parties." 

JSeld^ also, that the ordinance did not impair the obligation of con- 
tracts, and therefore was not in conflict with the provision of the Con- 
stitution of the United States that **no State shall pass any law impair- 
ing the obligation of contracts." 

Held, further, that a sealed ttote for $7,000 dated the 25th August, 
1863, and payable **six months after the ratification of peace with the 
United States, or before," at payee's option, with interest; was within 
the provision of the ordinance. 

The case of Rutland vs. Copes and others, was an actiori 
at law, tried before Munro, J., at Fairfield, Spring Term, 
1867. 

The report of his Honor, the presiding Judge, is as 
follows : 

"The plaintiff*'s action was in covenant upon the follow- 
ing instrument: 

"$2,500.00. 

'* Twelve months after date, with interest from date, we 
or either of us promise to pay James M. Rutland, (Executor 
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of the will of N. A. Peay, deceased,) the sum of twenty-five 
hundred dollars. This note to be paid in such currency 
as can immediately be made available in the payment of 
the old debts of the estate of Peay, dollar for dollar. Wit- 
ness our hands and seals, this first day of June, 1864. 

(Signed) James Copes, [l. s.] 

John G. Eabb, [l. s.] 

James B. McCants, [l. s.] 



(I 



'*The defendants specially pleaded the ordinance of the 
convention passed 27th September, 1865, entitled 'An or- 
dinance to declare in force the Constitution and laws here- 
tofore in force in this State, and the Acts official, public 
and private done, and appointments and elections made 
under the authority of the same.' 

" The defendants offered witnesses to prove the character 
of the consideration and the value thereof under the ordi- 
nance. 

*' I refused to allow the defendants to enter into this proof, 
holding that such a contract as the one made by the parties 
in the instrument sued on, was not embraced within the 
provisions of the ordinance; and that it was not the design 
of the ordinance to interfere with a contract which like 
this, provided a specific mode of payment. 

"No other defense being offered, the jury, under my in- 
structions, found for the plaintifi* $2,997.30, the sum stated 
in the cause of action, with interest to time of trial. 

*'The defendants give notice that they will move the 
Court of Appeals for a new trial on the ground : 

" That the ordinance of the convention pleaded, did em- 
brace within its provisions, the contract contained in the 
instrument sued on, and that consequently the evidence 
excluded was admissible." 

Bion, (in Court of Appeals,) for appellant. 
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Cotemporanea exjwsitio est fortissima in lege, . 

A report of the debates, and of the diflfereut stages through 
which a statute passed is the best contemporaneous inter- 
pretation. 

The diflferent stages through which the ordinance passed 
ar^ given in Journal of the Convention of 1865, pages 68, 
125, 126, 128 and 177. 

This history of the ordinance shows conclusively that 
contracts "by their terms payable in gold, or in other spe- 
cific manner" were intended to be included (or not excepted) 
in the provisions of the ordinance as passed. 

Decision of Appeal Court. 

DuNKiN, C. J. In the judgment of this Court the con- 
tract, which is the subject matter of this suit, falls within 
the provisions of the ordinance of the convention of 27th 
September, 1865. 

The validity of the ordinance being impeached by the 
plaintiff as inconsistent with the Constitution of the United 
States, as well as for other reasons, the case is referred to 
the Court of Errors. 

Thomas vs. Raymond was a suit in equity, heard at 
Greenville, July, 1866, before his Honor, Chancellor John- 
son, whose decree is as follows: 

Johnson, Ch. On the 25th day of August, 1868, the 
complainant sold and conveyed to the defendant, a house 
and lot in the town of Greenville, for the sum of seven 
thousand dollars, payable six months after the ratification 
of peace with the United States, or before, at his option, 
with interest on the same, payable annually, from the first 
day of September, in the year aforesaid. And to secure 
the payment of the same, the defendant, on the day first 
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aforesaid, gave her sealed note for the same and a mort- 
gage of the house and lot to the complainant. The whole 
of the principal, and a considerable portion of the interest, 
if not the whole, are still unpaid. 

On the 28th day of May, 1866, the complainant filed his 
bill for the purpose of foreclosing the mortgage and en- 
forcing the payment of the sealed note. The defendant, 
in her answer, interposed two objections to the prayer of 
the bill. First: That the law usually known as the Stay 
Law was in existence at the time the contract was made, 
and was continued from year to year up to the time of 
filing the bill ; and that under the provisions of the same, 
the complainant had no right to institute proceedings for 
the collection of money. I decided that, inasmuch as the 
Stay Law, which was in existence at the time the contract 
was made, expired, by the terms of its own limitation, on 
the adjournment of the next session of the General Assem- 
bly of the State thereafter, the case stood upon the same 
footing that it would have done had the contract been made 
prior to December, 1861 ; and that it was governed by the 
decision in the case of The Slate vs. Carew, (13 Rich. 498.) 

And, secondly: That by the provisions of the ordinance 
of the convention, adopted on the 27th day of September, 
1865, the defendant was not liable to pay the whole amount 
for which the sealed note and mortgage were given, but 
only the true value of the house and lot at the time the 
purchase was made, it having been done within the periods 
prescribed by the ordinance. The complainant insisted 
that this defence could not prevail, for two reasons — first, 
because the ordinance was void in this, that it impaired 
the obligation of contracts; and secondly, because, by the 
terms of the sealed note, it was apparent that it was the 
intention of the parties that it should be paid in good 
money, or that the complainant should have the right to 
wait until six months after the termination of the war, and 
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demand suet currency as might be in use at the time. I 
ruled, that the ordinance of the convention did not impair 
the obligation of contracts ; but, on the contrary, enforced 
them, in accordance with their spirit and intention, by en- 
larging the rules of evidence in relation to the same ; and 
that, if the ordinance had not been adopted, the Courts 
would have been compelled to permit evidence to be intro- 
duced to show the true consideration of the contracts en- 
tered into between the designated periods, in order to 
prevent great injustice from being done; and that the price 
agreed to be paid for the house and lot was so much more 
than their true value, that I could not infer, from the terms 
of the sealed note, that the contract was not made upon the 
basis of Confederate money. And, consequently, I referred 
it to the Commissioner to ascertain and report what the 
true value of the house and lot was on the 25th of Au- 
gust, 1863, with leave to report any special matter ; and 
during the term the Commissioner reported as follows, to 
wit: 

*'A good many witnesses have been examined as to 
the cost of the lot and improvements, both before and since 
the war; as to its value in 1863, in Confederate money, 
and also in a good currency ; and as to its relative value, 
compared with other lots in Greenville, sold during the 
same year, some for cash, (Confederate money,) and one 
payable after the war. The Commissioner finds it very 
difficult to arrive at any definite conclusion as to what was 
its real value at the time it was sold, on account of the con- 
flicting testimony of the witnesses, men who ought to know 
the value of property, and the cost of building. Mr. 
Cline, a witness on the part of the complainant, thinks the 
improvements on the lot must have cost $2,000, and this 
opinion is based upon estimates made recently. Mr. 
Arthur, another one of complainant's witnesses, says he 
oflered complainant, about the time of the fall of Fort 



COURT OF ERRORS. 89 



Columbia, December, 1867. 



Sumter, $2,500 for tbe place, and that he would have 
given $3,0G0, but complainant asked $4,000, This was for 
another party. Col. Goodlett, and other witnesses of com- 
plainant, say the place was worth at least $3,000. These 
values were in 1861. 

"Now, per contra: Mr. Ilaramett, a witness on the part 
of defendant, thinks the place was worth $1,500. Mr. 
David, another witness on same side, makes same estimate; 
and Mr. McKay, on the same bide, says $2,000. This is the 
value of the present time. 

" Now, as to the price witnesses put upon the property 
at the time it was sold, in Confederate money : Mr. Ilam- 
mett says $3,000. Mr. David says the same. Mr. Good- 
lett says from $10,000 to $12,0C0. Mr. Arthur says from 
$12,010 to $13,000. How can the Commissioner reconcile 
these statements of opinion ? 

*' Again, as to the relative value of the lot in question, 
compared to the C^oft house, and brick house, (Robinson,) 
James Goodlett house, and McConnell house, which were 
sold in 1863. The testimony is, that the Croft house sold 
for $16,100 ; the brick house for $17,000 ; the James Good- 
lett house for $9,000 ; and the McConnell house for $5,500. 
Now, as to the relative value of the lot in question, as 
compared to the above houses and lots : First, take the tes- 
timony of Mr. Arthur, — he thinks, if put up, the Croft house 
would have sold for something more ; would have made a 
difference of some $4,000 to ' $5,000 ; don't think there 
would have been much difference if a party wanted for the 
use of his family. Col. Goodlett says he sold his house 
and lot for $12,000, which he offered to complainant for 
the note in suit; says the McConnell house was sold in 
1862 for $4,500, payable after the war; that the same 
house was sold in 1863 for $5,500 cash, (Confederate 
money ;) last house is on Main street, adjoining the busi- 
ness portion of the town ; is a fine, large house ; thinks it 
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would bring twice as much as complainant's; thinks com- 
plainant's house is more marketable, and for his own use 
would rather have it; don't think there is much difference 
between the house he sold and complainant's; the McCon- 
nell house was sold by Hill to McConnell, in Savannah. 
Thus it will be seen that there is as great a difference in 
the opinion of the witnesses, as to its value in Confederate 
money, as to its value both before and since the war. 

**It is in evidence that the lot originally cost one Smith 
$900; that complainant paid Smith $1,250, and did a great 
deal of repairs. 

" The Commissioner has concluded that when there is 
such a difference of opinion among the witnesses as to its 
value, that the only course left for him to pursue is to try 
and strike a medium course between them. Thus, Mr. 
Hammett says $1,500; Mr. David, $1,500; Mr. McKay, 
$2,000; Mr. Arthur, $3,000; Col. Goodlett, $3,000; and 
Mrs. Thruston, $3,000 to $3,500, making $14,000 to $15,- 
000, which, divided by six, will give as an average price 
of from $2,333.33 to $2,500. It is agreed by most of the 
witnesses, that the great demand for houses in 1863, on ac- 
count of the influx of refugees, caused a considerable 
advance in the value of houses and lots in Greenville. 
Some think 25 per cent.; some more, some less. Let us 
put the advance at 25 per cent., and the average value of 
the lot at $2,400, a medium average value from the testi- 
mony of the witnesses, and we have $3,000 as the result. 
The Commissioner, therefore, recommends that the true 
value of the lot for which the sealed note of seven thou- 
sand dollars was given, was $3,000." 

To this report various exceptions were filed by each 
party. The complainant excepts, first, because the ordi- 
nance of the convention, under which the commissioner 
acted, is of no validity, as it impairs the obligation of con- 
tracts, in violation of the Constitution of the United States. 
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This exception I overrule, for the reasons hereinbefore 
stated. And, secondly, because ** the note and other tes- 
timony show that it was not based upon Confederate 
money, and was not to be paid in such currency, and was, 
therefore, the true value of said property, as agreed on by 
the parties." The conversations of the defendant with Mrs. 
Thruston seem to establish the fact that the complainant 
was at some time — and most likely at the time the contract 
was entered into — unwilling to receive the purchase-money 
of the house and lot; but it does not appear, from any evi- 
dence before the Court, that it was because the note was 
ultimately to be paid in a currency which was not avail- 
able at that time. Uad the Confederate cause succeeded, 
and a treaty of peace been ratified, as was anticipated by 
the parties, as appears by the note, Confederate money 
would most probably have continued to be the currency of 
the country ; and it is very doubtful if it would have been 
more valuable when the note became due than it was when 
it was given. 

The wrong to the defendant, who is a lad}*- over seventy 
years old, would be so great, to require her to pay the whole 
amount of the note in good money, that I could only be 
induced to decree it upon the most satisfactory proof that 
that was the original understanding between the parties, 
and that the defendant had been in no way imposed on. 
Taking the note and all the evidence submitted with the 
report, I am of the opinion that the purchase was made on 
the basis of Confederate money. The exception is, there- 
fore, overruled. 

The third, fourth and fifth exceptions of the complainant 
insist that the commissioner erred in not fixing the true 
value of the house and lot at an amount higher than three 
thousand dollars. I am of the opinion that the report is 
not subject to the objection ; and the exceptions are, there- 
fore, overruled. 
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All the exceptions of the defendant insi-st that the esti- 
mate of the Commissioner, of the true value of the property 
at the time of the sale, was excessive, and not justified by 
the evidence. The testimony is very conflicting, and the 
commissioner adopted, no doubt, the proper course, in 
taking the average estimate as tlie true value of the 
property. Had the evidence been directed to the point of 
ascertaining tlie value of seven thousand dollars in Con- 
federate money, in purchasing the ordinary productions of 
the country, at the time the purchase was made, I think a 
more satisfactory result might have been reached, and one 
that would -have been less liable to the objection made in 
complainant's first exception. 

Several of the witnesses stated that, in consequence of 
the great demand for houses and lots by refugees, in 1863 
and 186-i, their values advanced; but no witness attempts 
to say how much; and from an examination of the prices 
of such property, as proved before the commissioner, both 
before and during the war, it appears that they were less 
affected by the depreciation of the currency than any other 
species of property ; and I think it was a mistake to ascribe 
their enhanced value, entirely or principally, to the demand 
for them. I think it would be more in accordance with 
the fact to say, that the depreciation in the value of houses 
and lots in Greenville was not as great as it would have 
bCvMi from the great demand for them by refugees, than to 
say that their values advanced. And I, therefore, think 
the commissioner erred in adding twenty-five per cent, on 
the average estimate of the property. The opinion of the 
Court is, after a careful consideration of all the evidence, 
that the true value of the house and lot, at the time of the 
sale, was two thousand five hundred dollars; and so much 
of the commissioner's report as conflicts with this opinion 
is overruled. 

It is ordered and decreed, that it be referred to the com- 
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missioner to ascertain the amount due on the sealed note, 
reduced to two thousand five hundred dollars, and that all 
payments of interest in Confederate money be reduced in 
the same proportion ; and that the parties be at liberty^ at 
the foot of this decree, to take such orders as may be 
necessary to carry the same into execution, by foreclosing 
the mortgage, or otherwise. 

The complainant appealed, and moved the Court of 
Appeals to reverse the decree on the grounds : 

1. His Honor erred in decreeing that the note, in this 
case, secured by mortgage, was subject to the provisions of 
the ordinance of the convention. 

2. That the said ordinance is in violation of the Consti- 
tution of the United States, which declares that no State 
shall pass any law impairing the obligation of contracts. 

3. That his Honor erred in deciding that there was no 
appreciation of rents and the value of real estate in the 
village of Greenville, at the time the note was given, in 
consequence of the refugees and demand for such property. 

4. His Honor ought to have decreed for the full amount 
of the note, as it showed on its face that it was not to be 
paid in a depreciated currency. 

5. Admitting that the note was subject to the provisions 
of the ordinance of the convention, and that tiie said ordi- 
nance was valid, his Honor ought to have allowed the 
estimate of the commissioner as to the value of the house 
and lot and the increased value, in consequence of the 
demand for houses at that time in Greenville, as reported 
by the commissioner. 
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This case was also referred to the Court of Errors, and 
the two cases were considered at the same time. 

RioTif for appellant, in Rutland vs. Copes, 

The convention of 1865 a legal assemblage : 

1st. Because, however called, it was composed of dele- 
gates chosen by the legal voters of the State, nem, con,^ and 
consequently when assembled it represented the people of 
the State. 

2d. Because although revolutionary, it was successful. 

3d. Because its "work was acquiesced in by the people." 
Kamper vs. Haiokins, 1 Vir. Gas. 28, and post. 

4th. Because it did not supplant a legally established 
government; but substituted anarchy. 

This objection cannot be taken in this Court; for this 
Court is to a great extent the resultant of that convention. 
If the Court sustains the objection it dethrones itself. 

The plaintiff' is estopped from making the objection; for 
by suing in a Court acting by authority of the convention, 
he has recognized at least the "potential legality " of that 
convention. His objection is in the nature of a plea to the 
jurisdiction pleaded too late. He now asks this Court to 
decide that it has no power to make a decision. 

The ordinance not in conflict with the Constitution of 
the United States. 

" States Rights " View. 

Ordinance of 20th December, 1860, abrogated the Con- 
stitution of the United States in South Carolina. 

This contract was entered into in 1864:. 

Ordinance of 19th September, 1865, restored the Consti- 
tution of the United States ; but the Ordinance of 27th 
September, 1865, was passed at the same convention, and 
hence contemporaneous in law. 
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This contract, consequently, virtually made when the 
United States Constitution was not of force, and before it 
became of force ; and therefore the Constitution of the United 
States *' does not extend " to this contract, nor protect it. 
Sergt. Cons. Law, 352; Owens vs. Speedy 5 Wheat. 420. 

The Constitution of the Confederate States if m esse might 
be invoked. 

^^ Anti States Rights " View, 

By Ordinance of 20th December, 1860, and subsequent 
Acts, South Carolina placed herself in rebellion to the 
United States, and so continued until some time in 1865. 

All laws passed, and all contracts entered into in this in- 
terval were null and void, and illegal. 

This contract was entered into in 1864, and had no ob- 
ligatory force except what was derived from the Constitu- 
tion of South Carolina of 1861, and the Confederate Consti- 
tution, both of which "the creatures of rebellion," and can 
now give no sanction. 

This contract has no obligatory effect except what is given 
it by the Ordinance of 27th September^ 1865. 

This ordinance gives "force, effect, and validity" to 
'* contracts" made in this interval, "as if the ordinance of 
secession had not been passed," and ''as if the same had 
been made during a time of peace; " but with a proviso as 
to those made between 1st January, 1862, and 15th May, 
1865. Journal of Con. 177. 

This want of obligatory force, in laws public and private 
passed, corporations created or continued, and contracts 
entered into during the war, recognized by the convention 
in their ordinances and the Constitution by them adopted. 
Vide, the whole Ordinance pp. 176, 177, Journal; Art. 
VIII. Const, (p. 150); Sec. 9, Art. IX. (p. 151): and that 
corporations are protected by Par. I, Sec. 10, Art. I. United 
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States Constitution ; Vide, Terrett el als. vs. Taylor et als,, 9 
Cranch, 52 ; Sergt. Con. L. 349. 

The plaintiff then asks this Court to declare unconstitu- 
tional the ordinance that gives his contract a status in 
Court; for he cannot avail himself of the ordinance with- 
out the proviso, and his contract then remains an alien to 
the Constitution of the United States, and in no way enti- 
tled to its protection. 

The conclusion then follows, that the ordinance in ques- 
tion did not impair the obligation of the contract sued on, 
because it had no legal obligations except what the conven- 
tion of 1865 gave it by this ordinance, and did not until 
then come within the purview and under the protection of 
the Constitution of the United States. 

Bobertson, for appellee, in Rutland vs. Coj^es. 

The defendant in this action having pleaded the ordi- 
nance of the convention, passed 27th of September, 1865, 
and proposing under it to introduce testimony to show *'the 
true value and real character of the consideration of the 
contract at the time it was made," the plaintiff' replies : I. 
That the contract sued on is not within the ordinance ; II. 
That the ordinance is violative of the Constitution of the 
United States. 

The testimony proposed by defendants was, to show that 
the consideration of the contract was 500 bushels of corn, 
purchased at §5 per bushel, and to show the " true value " 
of the corn at the time of the contract, with the view to 
abating the amount of the obligation. 

I. The contract, it is respectfully submitted, is neither 
within (1) the spirit nor (2) the letter of the ordinance. 

1. In the ascertaining of the true intent and meaning of a 
law, it is legitimate to inquire into the facts with reference 
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to which it was enacted, and the mischief intended to be 
remedied by it. 

What were the extraordinary circumstances which gave 
occasion for this ordinance^ is at this day too well known 
to render necessary more than a brief allusion to them. 
During the period of the war, dating from early in 1862 
until its close, the currency of the Confederate Government 
constituted the only currency of these States. With rare ex- 
ceptions, contracts were made with reference to it as a 
standard of value. It was a currency of dollars and cents 
— terms which were borrowed from the specie coinage 
which constituted the legal currency before the war. So 
generally did this currency come to be recognized, and so 
confidently did our people deal with it as an acknowledged 
standard of value, that contracts were entered into, written 
and oral, under seal and by parol, in which the considera- 
tion was expressed in dollars and cents, and obligations as- 
sumed for the payment of sums expressed in dollars and 
cents, without words to indicate what currency was in- 
tended. Incidental to the currency were bonds of difi'erent 
kinds ; bonds payable in gold, bonds of what was known 
as the Cotton Loan, interest-bearing Treasury Notes, &c. 
With reference to these also, as standards of value, con- 
tracts were made. Property was sold, money lent, and 
other contracts made, the one party obligating himself to 
accept, and the other to make payments in bonds of this 
or that class, in treasury notes of this or that class, or in 
other kinds of securities, each exercising his judgment as 
to the probable increase or decrease in value of that in 
which payment was to be made. 

When the war ended, contracts of this character were 
found to exist without number ; scarce a person whose in- 
terests were not more or less affected by them, directly or 
indirectly. Some* of these expressed an obligation to pay 
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sums of money which, if exacted in gold or in the, currency 
of the United States, were vastly disproportionate to that 
which was in view when the contract was made. Others 
expressed an obligation to pay in bonds, or other govern- 
ment securities, or in Confederate treasury notes — all, now, 
valueless. On the one hand, creditors were found who 
claimed payment in specie, or in the currency of the United 
States. On the other hand, debtors were found who claimed 
the right to pay in the valueless currency or securities 
which were called for by. their contracts. It became a 
matter of general anxiety, and of much disquietude, as to 
how these matters were to be adjusted. So far as the con- 
tracts were in writing, inquiry as to the meaning of the 
contracts, or the nature of the obligation, or testimony 
showing that the sums of money mentioned were intended 
as Confederate currency, was supposed to be precluded by 
the stern rule of law which forbids the introduction of parol 
testimony to contradict, vary or explain an unambiguous 
written instrument. Other rules of law there were, also, 
which as to certain of these contracts, forbade any inquiry 
into the consideration, with the view to showing its inade- 
quacy, or to aflfect in any other manner the expressed in- 
tention of the parties. 

It was to remedy these embarrassments that the ordi- 
nance was passed — the embarrassments which sprang from 
the Confederate currency, and Confederate valuations. Its 
relation was extended back sufficiently far to cover the con- 
tracts which were affected by this currency ; and its remedy 
was an abrogation, as to such contracts, of those rules of 
law which hindered the inquiries necessary to the doing of 
justice between the parties. 

It is now submitted, that the contract in question is not 
within the spirit of the ordinance. It is not a contract in 
the making of which the Confederate currency or Confed- 
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erate valuations in any manner entered as an element. It 
is not a contract which has become harsh in its operations, 
by reason of the destruction of any thing with reference to 
which it was made. It is a contract in which the parties 
designedly ignored the currency then prevailing, and the 
many fluctuating securities of the day — a contract, the terms, 
the meaning, the import of which were as fully understood 
then as now. So far as there was in it any uncertainty, it 
was an uncertainty which, by the express terms of the con- 
tract, was to be made certain by reference, not to the par- 
ticular circumstances which existed at the time it was made, 
but to the circumstances as they should exist when the ob- 
ligation matured. The contract, therefore, is not within 
any of the classes which the framersof the ordinance had in 
view. There existed no reason why the convention should 
have legislated with reference to such a contract. It was 
not, in any respect, within the mischief intended to be rem- 
edied. The parties had themselves designedly placed it 
outside of the mischief which afterward ensued, and which 
the ordinance was intended to remedy. As held by his 
Honor, the Circuit Judge, "it was not the design of the 
ordinance to interfere with a contract of this character." 

But it is argued by the defence, that it sufficiently ap- 
pears from the history of the adoption of this ordinance, 
that contracts of this character were within its design. Any 
one at all familiar with the manner of legislating, would 
not feel authorized to draw from the Journal such conclu- 
sion. It nowhere appears that any vote was taken on the 
point whether contracts of this kind should or should not 
be embraced. This only appears : that the original prop- 
osition (Jour. Conv. p. 68) excepted from the ordinance 
contracts "not by their terms payable in gold, or in any 
other specified manner;" and that in the adoption of the 
ordinance, this original proposition was superseded by that 
now found in the ordinance. (Jour. Conv. p. 128.) It, 
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however, by no means follows, even as a plausible inference, 
that the adoption of the substitute was intended to negative 
the exclusion from the ordinance of contracts "payable in 
gold, or in any other specified manner." If that was what 
the convention intended, it would have sufficed to strike 
out the objectio^iable words. Instead, however, another 
distinct proposition was introduced — distinct in nearly all 
of its features. The two propositions presented different 
modes of attaining the same end; and it is apparent on 
the reading of the two, that there may have existed many 
reasons for preferring the substitute to the original. The 
latter proposed to declare certain rule? by which, in all 
cases, a recovery was to be measured ; the substitute pro- 
posed that the recovery in any given case should depend 
on its own " particular circumstances." Again, the original 
proposition excepted from the remedy all contracts which 
w^ere, in terms, "pa3'^able in any specified manner." This 
would have excluded from the remedial operation of the 
ordinance, all those contracts which were made payable in 
Confederate currency, in Confederate treasury notes, in 
Confederate bonds — the very class of contracts which the 
convention had it in view to reach — for these were contracts 
'* payable in a specified manner." The more reasonable 
inference, therefore, from the cotemporaneous history is, 
that the original proposition was superseded, not because it 
expressed an exclusion of certain classes of contracts, but 
because, in making this exception, it shut out from the 
remedy much of the mischief intended to be reached, and 
was, in other respects, not sufficiently flexible to meet the 
varied and multiplex forms in which contracts had been 
shaped. The substitute, on the other hand, was more flex- 
ible ; and without indicating any class of contracts which 
were or were not to be within the ordinance, left subject to 
its provisions every contract to which an inquiry might be 
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found necessary, in order " to effect substantial justice 
between the parties." 

2. It is further submitted, that this contract does not fall 
within the letter of the ordinance. 

The position assumed by the defence is, that in every 
action arising on any contract made between the dates indi- 
cated, no matter what its character, the introduction of 
testimony to show '*the true value and real character of 
the consideration," is authorized by the ordinance; and 
that on an issue raised as to the introduction of such testi- 
mony, the Court is to look alone to the date of the con- 
tract. 

This, it is respectfully submitted, is a very imperfect in- 
terpretation of the ordinance ; one which ignores not only 
the spirit and general scope and intent of the ordinance, but 
also the particular purpose which the introduction of such 
testimony was intended to subserve. In the text of the 
ordinance, this purpose is expressed to be, ** to effect sub- 
stantial justice between the parties" — words which must be 
understood as qualifying the more general terms of the 
ordinance, and as restricting its operation to those actions 
in which the introduction of such testimony is necessary in 
"order to effect substantial justice between the parties." 

It will be observed, that this ordinance is in derogation 
of some of the wisest and stablest principles of the common 
law. As such it is to be strictly limited in its operation 
so as to involve the least possible degree of departure from 
the common law consistent with its letter. These prin- 
ciples are as old as the common law itself. They exist for 
the maintenance and protection of private rights. Upon 
them rests, to a great extent, one's security of property, and 
to a vast extent one's security from unreasonable and 
vexatious litigation. It will further be observed, that the 
ordinance does not import a permanent change of the 
common law. It is provisional in its character; intended 
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to meet a given condition of circumstances, to apply to a 
given class of cases ; and its interpretation should be such 
as to reach alone those cases which fall within the class in- 
tended to be reached. For certain wise reasons, the rigid- 
ness of the common law is relaxed ; relaxed to eftect that 
justice which a close adherence to the law would defeat. 
Beyond this, every consideration of policy demands that the 
departure should not go. Where the reason applies, let the 
ordinance apply ; where the reason does not apply, let the 
common law prevail. To do other than this, is to make 
that an engine of injustice which was intended to work out 
results of justice. 

With this qualification, clearly deduced from the text of 
the ordinance, its proper interpretation is: '*That in every 
action arising on any contract made between the 1st Janu- 
ary, 1862, and the loth May, 1865, wherein it is necessary, 
in order to efifect substantial justice between the parties, 
that testimony be introduced to show the true value and 
real character of the consideration of such contract at the 
time it was made, the introduction of such testimony by 
either party shall be lawful." 

This interpretation, whilst it meets the remedial purposes 
of the ordinance, obviates the mischief which would result 
from its application to contracts which were not within the 
mischief intended to be remedied. It limits the departure 
from the common law, to the demands of justice in each 
case. It submits to the judgment of the Court whether, 
upon view of the contract, it appears necessary that such 
testimony be introduced to enable the jury to do substantial 
justice; and it protects parties against the mischief of 
having valid and well considered contracts thrown open to 
the wild and capricious notions of juries, who, perchance, 
may be infected with a disregard of all obligations. 

Assuming this construction, the inquiry presented to his 
Honor the Circuit Judge, as to whether this contract was 
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or was not witbin the ordinance, was an inquiry which in- 
volved not alone a reference to the date of the contract, but 
the consideration of the further point whether the contract 
was of a character to require the introduction of such testi- 
mony, in order to effect substantial justice. His decision 
below is a judgment on this latter point — '* that such a con- 
tract as the one made by the parties in the instrument sued 
on, was not embraced within the provisions of the ordi- 



nance." 



The question here arises, whether there was error in this 
decision. 

Looking to the contract, it will be seen that it is one in 
which the parties had carefully considered the circum- 
stances which affected the contract at the time it was made ; 
and in view of these circumstances and of future contin- 
gencies — each taking upon himself the chances of his own 
judgment — agreed as to time, amount ajid manner of pay- 
ment. The one requiring that payment should be made in 
such funds as could be used for a named purpose, the other 
obligated himself to make payment in such funds. To the 
extent of $2,500, the debts of Peay's estate were to be met 
by this demand, and to that the defendant obliged himself. 
The time for payment having arrived, and the defendant 
being called upon to make good his contract, asks that the 
consideration of the contract shall be inquired into — not for 
the purpose of ascertaining what the contract was ; not for 
the purpose of showing that the consideration had reference 
to confederate currency ; not for the purpose of doing sub- 
stantial justice as between himself and the plaintiff; but for 
the purpose of showing that, as it now turns out, he paid 
too much for his corn. Not pretending fraud, mistake or 
illegality — not alleging failure of consideration — he seeks 
to be relieved from what he considers a bad bargain, and to 
have a new contract declared for his benefit. 

It needs not to be argued, that substantial justice between 
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parties is not to be effected by considering inadequacy of 
consideration, when there has been neither fraud nor mis- 
take. If a party in June, 1864, pleased with the idea of 
purchasing corn at $5 per bushel, when in open market it 
was selling for from $20 to $30 per bushel, and in con- 
sideration of indulgence, has agreed to make payment in 
June, 1865, in such funds as might then suit the vendor's 
declared purposes, he must be understood to have care- 
fully considered his agreement ; and the fact that, as it now 
turns out, he made a bad bargain, presents no reason for 
absolving him from the obligation. Contracts of like char- 
acter are of daily occurrence — contracts which work out 
most disastrously to the persons obligated, because of their 
inability to foresee all future contingencies; and yet it has 
never been held that the doing of ''substantial justice be- 
tween the parties" requires that in such cases the Court 
should undertake tp administer relief. 

II. The second point submitted by the plaintiff is, that 
this ordinance is in violation of the Constitution of tbe United 
States. 

The view of the ordinance already presented, if sustained 
by the Court, would render unnecessary the consideration 
of this question. It is an issue which the plaintifl' is very 
much disinclined to raise. The beneficent purpose of the 
ordinance is well known and very generally appreciated. 
So completely have the circumstances of the country been 
changed, and so entirely reversed are the conditions under 
which, and with reference to which, contracts were made, 
that it will not be rare to find those from which, but for the 
provisions of this ordinance, must result much of hardship 
and actual injustice — contracts to wiiich a close adherence 
to the rules of law, must give an effect which was not the 
intention of the parties. For this reason, the ordinance 
addres.'^es itself strongly to judicial as well as to popular 
iavor ; and for the same reason, the plaintiff, to avoid the 



COURT OF EREORS. 105 

Columbia, December, 1867. 

calling of its constitutionality in question, bas urged the 
more earnestly an interpretation which, whilst leaving it 
operative on those contracts in which the mischief exists 
excludes from its operation those which are not so aflected, 
and which if brought within the ordinance, must render it 
the more obnoxious to the Constitution. 

The clause of the Constitution referred to, is that which 
declares that ''no State shall pass any law impairing the 
obligation of contracts." 

This Court in a recent case {State vs. Carew, 13 Eich. 498,) 
has had occasion to consider the question as to the mean- 
ing of this clause of the Constitution; and in the opinion of 
the Court, the decisions of the Supreme Court of the United 
States, in that case reviewed, are regarded as settling con- 
clusively its construction. Any further reference to those 
decisions is deemed unnecessary. 

The principles deduced from the decisions are these: 

1. That by the '* obligation of contracts " is meant the 
legal and not the moral obligation — the law which obliges 
the parties to the performance of a contmct, embracing in 
this idea as well the law which is applicable to the contract 
itself, as that which pertains to the remedy for its enforce- 
ment. 

2. That any law *' impairs " this obligation which renders 
the contract in itself less valuable or less enforcible, whether 
by changing its terms and stipulations, its legal qualities 
and conditions, or by regulating the remedy for its enforce- 
ment. 

3. That the degree to which a contract is impaired, the 
manner or cause, is not a matter to be considered, but 
merely whether in any respect the obligation has been en- 
croached upon, or its binding power to any extent dimin- 
ished. 

It is now to be considered whether, in the light of these. 

VOL. XV. — 8 
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principles, this ordinance be a law " impairing the obliga- 
tion of contracts." 

Apart from the express stipulations, as fixed between 
the parties, and the implied stipulations which are fixed bj 
law, there attach to classes of contracts certain legal inci- 
dents, which give to each class an obligation peculiar to 
itself. For example: A contract which is without con- 
sideration, is without obligation ; a contract which springs 
from an illegal consideration, is without a remedy for its 
enforcement; a contract tainted with usury, has an obliga- 
tion to a certain extent ; a contract founded on mistake, 
bears an obligation subject to a correction of the mistake ; 
a contract made in consideration of property purchased, 
carries an obligation which may be aSected by the unsound- 
ness or defect of title in the property. So, too, a contract 
in writing has a peculiar obligation, which may be enforced, 
despite any facts in parol which would vary its terms. 
A contract under seal has the highest binding force known 
to the law, and may be enforced against all pleas other 
than those of fraud, mistake, illegality and failure of con- 
sideration. These diflerences in the obligation of contracts, 
result directly from the law which pertains to each class, 
and which governs and controls the character and extent 
of the obligation, independently, of the express stipulations 
of the parties. The law which pertains to each class is the 
very life of the obligation. 

Contracts have, moreover, a special value, greater or less, 
depending upon the form in which they exist, and because 
of the obligation which the law attaches to that form. A 
debt existing in parol has but little value ; it rests in the 
mere breath of the debtor, and is open to contradictory tes- 
timony, which may vary or wholly defeat its obligation. 
The same debt expressed in writing has a much higher 
value. If expressed in the form of a note or bond, it at- 
tains its highest value, as well in law as in market. It is 
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valuable as aQ investment — valuable because its terms can- 
not be varied, because its consideration cannot be ques- 
tioned, because of the law which pertains to its form, and 
which protects its obligation from the uncertainties, delays 
and costs of litigation. 

Turning now to the ordinance, it cannot fail to be seen 
wherein it violates the obligation of contracts. *' In every 
action," (assuming the construction urged by the defence,) 
arising "on any contract" made between certain indicated 
periods, no matter what be the terms of the contract, its 
stipulations and conditions; no matter what its binding 
force or obligation ; " whether under seal or parol, written 
or oral,*' it abrogates as to such action all the rules of law 
which restricts an inquiry into "the true value and real 
character of the consideration " of the contract "at the time 
it was made." It authorizes either party to disregard, and 
requires the Court to disregard the law which pertains to 
each form of action and to each form of contract — to disre- 
gard every thing which gives to the contract its binding 
force and its value ; and vests in the jury the power to dis- 
regard every stipulation, express or implied^ and to render 
such verdict as may comport with their notions of " sub- 
stantial justice." Taking, by way of illustration, the par- 
ticular contract now before the Court, the extent to which 
its obligation is impaired, is obvious at a glance. It is a 
contract in writing and under seal — one of a class which 
has th^ highest value known to the law. Its terms are 
clear and explicit; it is by law protected against parol 
testimony ; its consideration cannot be impeached for in- 
adequacy ; it is free from fraud, mistake or illegality. This 
contract the ordinance proposes to degrade to the footing 
of a contract not under seal, of a contract not in writing, 
of a contract ambiguous and undefined in its terms. It 
proposes to abrogate its every legal feature ; to ignore 
everything that the parties agreed upon ; to obliterate the 
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contract itself; and giving to the jury the single fact that 
five hundred bushels of corn were purchased, to empower 
them to say by their verdict what shall now be paid there- 
for. One can scarcely conceive of a greater impairing of 
the obligation of a contract, unless it be the absolving of an 
obligor from all liability whatever. 

It may be argued, that the ordinance does not necessarily 
involve the violation of any contract ; that it merely di- 
rects that certain testimony shall be introduced, without 
declaring what shall be the eflect of such testimony, that it 
still remains with the Court to instruct the jury as to what 
its effect shall be. To this it is replied : That the ordinance 
does not mean to authorize a mere idle inquiry. It was 
not meant to declare that certain testimony shall be 
heard, merely in order that the Judge may instruct the jury 
to giva to it no effect. It was intended, as far as it should 
operate, to open up contracts to an inquiry which, but for 
the ordinance, would be irregular and contrary to law. 
It was intended to impeach contracts which, but for the 
ordinance, could not be impeached. More than this: It 
was intended that this irregular and illegal testimony should 
go to the jury ; that it should reach to the verdict and in- 
fluence it; that the jury should consider it with the view 
'* to effect substantial justice between the parties." And 
herein lies the great practical objection to the ordinance : 
That by opening up an inquiry in each action which does 
not legally belong to it ; by abrogating rules of evidence, 
(if it be thus mildly considered,) which guard contracts 
from impeachment and give them value; and by giving to 
a jury carte blanche to do what they may consider substan- 
tial justice between the parties, it places it in their power 
not only to disregard the terras of a contract which it is 
their duty to enforce, but to disregard even "justice be- 
tween the parties." It invests them with the power of 
making for parties new contracts, instead of enforcing those 
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already made — of readjusting the terms of a contract, of 
fixing the prices of commodities, in utter disregard of the 
solemn obligations of the contracting parties. It furnishes 
to them the opportunity to yield to the popular inclination 
in favor of the debtor, and to substitute their own crude, 
and perhaps prejudiced notions, in lieu of the justice which 
the law declares. Such a law as fully impairs the obliga- 
tion of contracts, as if it acted directly upon them, without 
the agency of a jury. To argue otherwise, is to say that a 
Haynau or a Sherman, who opens a defenceless city to the 
ravages of a brutal and unrestrained jsoidiery, shall not 
have their mischief laid to his intent. 

It cannot be gainsayed, that if the power be conceded to 
take such cognizance of contracts made between the 1st of 
January, 1862, and the loth of May, 1865, and to commit 
them to the jurors of the country to be altered, amended, 
modified or abolished at pleasure, there can exist no con- 
stitutional objection to the exercise of a like power over 
all contracts prior to the first of those dates, or subsequent 
to the latter. The fact that there exists no cause or occa- 
sion for such an ordinance, cannot affect the question of 
power ; nor can the manner in which this control is directed 
to be exercised. As well may the power have been by the 
convention invested in the Legislature as in the juries — 
and, indeed, with more reasonable propriety. As well may 
it have extended to all contracts, as to those indicated. 
And not alone to the mere re-adjustment of them, but to 
their wholesale abrogation ; thus realizing to the country 
its jubilee of a general repudiation. 

In this argument, it has been assumed that an ordinance 
of a convention of the people, is a law of like significance 
to that of any law passed by the Legislature. Whatever 
higher significance it may be supposed to have in other re- 
spects, it can have none such in respect of this prohibition 
in the Constitution of the United States. The prohibition 
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is against the "State," and it is assumed that in whatever 
way the State shall act, whether by a constitutional con- 
vention, or by a convention in any other manner formed, 
or by the Legislature, or in any other way, its action in this 
respect is within the prohibition. It is as though the 
framers of the Constitution, by the use of the word '* State," 
instead of the ordinary law-making department of the State, 
intended to prohibit this kind of law, no matter how passed. 

It has also been assumed, that this ordinance is a law to 
be observed and enforced by the Courts of the State — a 
point which may be seriously questioned. 

These Courts are appointed for the administration of 
justice according to law. What the law is which they are 
to administer — the law which belongs to them to consider 
— is ascertained by reference to that which constitutes the 
law of the State. This is the common law ; derived from 
the universal consent and immemorial usage of our people ; 
the statute law, as expressed in the enactment of the Legis* 
lature of the State and of the United States ; and the/wncJfi- 
mental latu, as ordained in the Constitutions of the State 
and of the United States. These constitute the law of the 
State — the law of the land ; and it cannot be conceded that 
the Courts appointed for its administration, can look to, 
or in any manner recognize any law which emanates from 
any other source. This ordinance is neither of the common 
law, of the statute law, nor yet of the fundamental law — for 
we cannot recognize as of the fundamental law, anything 
which is not embodied in the constitution. There is in- 
volved in this inquiry necessarily, no question as to the 
extent of power which vests in a convention of the people ; 
nor yet any question as to the irregular manner in which 
was called the particular convention from which this ordi- 
nance emanated. It may be conceded, that it was so 
organized as to constitute truly a convention of the people 
of the State ; that so being organized, it was the embodi- 
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ment of the sovereignty of the people, and its power 
supreme over the law and the Constitution. All this may 
be conceded, and still the question recurs : can the Court 
recognize as law anything emanating from a convention 
which is not found expressed in the Constitution ? can 
the Courts, in the absence of anything in the Constitu- 
tion empowering them so to do, regard every ordinance 
as of the law, merely because it emanates from the 
sovereign power? That convention, in the Constitution 
ordained by it, declared— as was also declared in every 
Constitution which preceded it — that the '* Legislative 
authority," the law-making authority, '*of the State, shall 
be vested in a General Assembly, which shall consist of a 
Senate and House of Eepresentatives ;" and it also declared 
that '* no bill shall have the force of law, until it shall have 
been read three times, and on three several days in each 
House." This was but the authoritative incorporation into 
the fundamentel law, of that which was of the very nature 
of our system of government ; for beyond the Constitution, 
lying far back in our people's history, and traced steadily 
onward in the progress, and development of our social 
polity, lies this theory, that the Legislature is the legitimate 
law-making authority. We know the convention as an 
extraordinary body; not intended, nor in its machinery 
adapted to the making of laws. It is called to do those 
things which a Legislature cannot do; to consider those 
questions upon which a Legislature cannot act. To it, ac- 
cording to the settled usage of our people, belongs the 
duty of ordaining and embodying the fundamental law — of 
declaring the principles upon which the Government is 
founded; of distributing the sovereign powers, and direct- 
ing the manner of their exercise ; but, according to the like 
settled usage and intendment of our people, to the Legis- 
lature belongs alone the power to declare the law in its 
details, as affecting the rights of persons and the rights of 
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property. If the ordinance of a convention be authoritative 
upon the Courts on a question of civil right between man 
and man, shall it not be of equal authority in matters 
criminal ? Would it be seriously argued, that an ordinance 
declaring a misdemeanor or felony, could be recognized by 
the Courts? Would the *^ contra formam statiUi,^^ be suflS- 
ciently flexible to adapt itself to an offence so created ? As 
well may it be said that the Courts can take cognizance of 
an offence, created by order of the military power, under 
whose supreme authority the State now groans. It was 
competent for the convention — possessed as it was of 
supreme power — to have invested the Courts, by the Con- 
stitution, with authority to take knowledge of its extra- 
constitutional laws, even as the military power creates the 
tribunals for the special enforcement of its laws. Not 
having done so, it is respectfully submitted, that this ordi. 
nance is without a tribunal for its enforcement; that it 
cannot be recognized as being part of that law, which the 
Courts of the State can administer. 

This question is not wholly of novel import. It was the 
complaint of the fathers of British liberty, under the reign 
of James II., that in the exercise of his sovereign power, he 
sought " to subvert and extirpate the laws of the kingdom," 
by assuming and exercising a power of "dispensing with 
and suspending of laws, and the execution of laws, without 
consent of Parliament ;" and one of the substantial results 
of that revolution, handed down to us in the " Bill of 
Eights," is the declaration that the exercise of such power 
by the sovereign is illegal. It does not necessarily vary 
the case, that with us the sovereign is the people ; that the 
convention arises from the people, and can but express 
the people's will. Were it alone the constitutional conven- 
tion of which we speak, there might exist no cause for 
apprehension. But the conventions of which we now hear, 
spring from abroad. Although recognizing the people as 
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the source of all power, they rise not from those who are 
the people. And, although assuming to speak the people's 
will, they do but utter the voice of the " evil counsellors, 
judges and ministers," who choose to make them a con- 
venient machinery for the exercise of arbitrary and despotic 
power ; for clothing with a semblance of legality their en- 
croachments upon the rights and liberties of our people; 
and for covering up mischievous departures from the long 
settled land- marks of our governmental polity. The 
necessity therefore, of defining a limit to the exercise of 
the power of legislation by these irresponsible bodies, is to 
us of paramount importance. Something of safety maybe 
found in the judicial assertion of the principle for which 
we contend, that the Courts cannot recognize as of the law 
which they are to administer, any utterance of a convention 
other than what is embodied in the Constitution. 

Perry, for appellant in Thomas vs. Raymond, 

The opinion of the Court was delivered by 

Moses, J. The action in the case first stated, was on a 
note of hand, in the words and figures following : 
'*$2500. 

"Twelve months after date, with interest from date, we, 
or either of us, promise to pay James M. Rutland, (executor 
of the will of N. A. Peay, deceased,) the sum of twenty-five 
hundred dollars. This note to be paid in such currency as 
can immediately be made available in payment of the old 
debts of the estate of Peay, dollar for dollar. Witness our 
bands and seals this first day of June, 1864." 

The defendants pleaded the ordinance of the convention 
passed on 27th September, 1865, entitled *•' An ordinance 
to declare in force the Constitution and laws heretofore in 
force in this State, and the acts, oflScial, public, and private, 
done, and appointments and elections made under authority 
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of the same," and offered testimony to show the character 
of the consideration, and the value thereof, which his Honor 
the presiding Judge refused, holding, that such a contract 
as the one made here, was not embraced within its provi- 
sions, and under his instructions, the jury found for the 
plaintiff $2,997.30, the sura stated in the cause of action, 
with interest to time of trial. 

From this verdict the defendants appeal, and ask for a 
new trial on the ground, " that the ordinance did embrace 
within its provisions the contract contained in the instru- 
ment sued on, and that consequently, the evidence excluded 
was admissible." 

To counteract the effect of this ground of appeal, the 
plaintiff impeaches the validity of the ordinance because in 
conflict with the tenth section of that article of the Consti- 
tution of the United States, which declares that " no State 
shall pass any law impairing the obligation of contracts." 
The whole case is referred to this Court, and two questions 
are presented. 

1st, Do the provisions of the ordinance apply to the in- 
strument sued on ? 

2d. Is the ordinance itself in violation of the Constitu- 
tion of the United States ? 

It would have been diflScult for the Convention to have 
Used language of a more comprehensive character. It is 
so free from doubt and ambiguity as to preclude all neces- 
sity of inquiring into the mischief which it proposed to 
correct, or the remedy by which such correction was to be 
accomplished. Where a statute speaks so plainly and for- 
cibly, that the purpose which it contemplated cannot be 
misunderstood, a Court is bound to give it the construc- 
tion which its words demand. As if exercising the utmost 
care and caution, lest its meaning might be misapprehended, 
it was not satisfied in extending the ordinance to any con- 
tract made or entered into between the periods stated, 
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which might have been altogether sufficient, but it pro- 
ceeded to declare, that it had in view contracts of any 
character, '* whether under seal, or parol, written, or oral." 

Neither is it necessary when a statute expresses without 
doubt or obscurity the purpose of its makers, to refer to 
cotemporaneous history for the lights by which it is to be 
construed. The words embody the intention, and if the 
conclusion to which they lead, is free from uncertainty, 
and the design manifest, Courts must give it eSect accord- 
ing to the intent apparent on its face. 

If the contract in question had specified the payment of 
so many dollars in gold, it would be difficult to perceive, 
how, under the ordinance, testimony could be excluded as 
to the " true value, and real character of the consideration.'* 
What weight the jury might be bound to give to such evi- 
dence, when introduced, is another question. Although a 
note might be so payable, yet in order to effect "substantial 
justice between the parties," it might be competent and im- 
portant to inquire into the " true value and real character 
of the consideration of the contract" at the moment it was 
made, for it may have been based upon a gold standard 
fixed at the time, either in reference to United States, or 
Confederate currency, or to the value of gold when the 
paper fell due, or its market value at the end of the war. 

The ordinance was not enacted for the mere purpose of 
protecting the rights of debtors, who without it might be held 
to a liability far beyond what was understood and intended 
by the parties, but was also for the benefit of creditors 
who, if without it, might have been deprived of what they 
were justly entitled to, if not allowed to show the "true 
value and real character of the consideration." 

It by no means follows, that if the ordinance is not re- 
stricted as claimed by the plaintiff) " that well considered 
contracts will be thrown open to the wild and capricious 
notions of juries." The effect of the ordinance will be, 



116 COURT OF ERRORS. 

- • 

KatUnd vs. Copes. 

rather to suppress such anticipated evil by permitting the 
introduction of the testimony. It was intended to afford 
aids through which substantial justice might be reached. 

The conclusion at which the Court has arrived on this 
ground of appeal is not to be regarded as expressive even 
of an intimation of opinion, on the force of the testimony 
excluded by the Judge on Circuit. In ordering a new trial 
it leaves open to inquiry the conclusion which the evidence 
in the case may demand on the one side or the other. It 
does not propose to direct what instructions on the proof 
adduced are to be given by the Judge who may preside. 
His judgment and experience will afford the proper re- 
straints to prevent a verdict independent of the law and 
evidence. 

As to the second ground. A convention of a State is 
as much bound by the prohibitions of the Constitution of 
the United States as a State Legislature. The States 
yielded to all restraints imposed upon them by that instru- 
ment. They were parties to it, and the people accepted it 
as the supreme law of the land. If because an ordinance 
emanates from a State convention, it is paramount when it 
conflicts with the Constitution of the United States, as 
State Constitutions are the creatures of conventions, for 
the same reasons, it might be claimed that they must pre- 
vail over the Constitution of the United States whenever 
a conflict arises between them. Such a doctrine finds no 
support in reason or authority. An ordinance violative of 
the Constitution of the United States has no more validity 
than an Act of the Legislature in contravention of it. 

Is the ordinance in question repugnant to the Constitu- 
tion of the United States, because it impairs the obligation 
of contracts ? 

The obligation of the contract is the law which binds 
the party to the performance of his undertaking. If the 
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subsequent enactment so affects it, that the intention of 
the makers is changed, or new conditions are added, or 
those which originally attached to it are so enlarged, re- 
stricted, or modified, that the relative rights of the parties 
do not remain as at first existing, the obligation is impaired. 
No matter how limited the change, or in what mode ac- 
complished, either by varying the rights which accrued, 
or so regulating the remedy that through it the original 
intention cannot be carried out, by reason of the new 
standard by which it is to be measured and regulated, the 
obligation of the contract is impaired. 

So far, however, does the ordinance refrain from this, 
that it enlarges a pre-existing rule of evidence, ihrough 
which the real intention can be the better and more truly 
ascertained. 

A contract has vitality from its consideration ; without 
this, it would be nudum pactum. The purpose of the ordi- 
nance is to discover its true value and real character, not 
with the view of changing rights which have attached 
under it, or in any way diminishing its binding efficacy, 
but that, regard being had to the particular circumstances 
attending the agreement at the time of its execution, sub- 
stantial justice may be effected. It in fact removes the 
restraints and impediments which prevented the ascertain- 
ment of the real intention, and increases the facilities by 
the aid of which it may be reached. 

The constitutional provision above remarked upon, was 
fully considered by this Court in The State vs. Garew, 
(13 Rich. 498,) and the most severe scrutiny of the opinion 
there pronounced, will not discover anything which makes 
the conclusion of the Court here inconsistent with tbe 
judgment there, or the reasoning and authorities which in- 
duced it. In the State vs. Carew, the Act in question was 
pronounced repugnant to the Constitution of the United 
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States ; here the Court perceives nothing in the ordinance 
which should subject it to a like condemnation. 
The motion for a ne\v trial is granted. 

With the case just considered, was taken up that of 
Wm. At. Thomas vs. Mary Haymond, from the Court of 
Equity. The plaintiflF, Wm. M. Thomas, sold and conveyed 
to defendant, Mary Baymond, a house and lot in the town 
of Greenville, for the sum of $7,000, payable six months 
after the ratification of peace with the United States, or 
before, at his option, with interest on the same from Ist 
September, 1863, payable annually. To secure the pay- 
ment, the defendant on the day of the purchase, to wit, the 
25th August, 1S63, gave her note under seal, for the amount, 
to the plaintiff, and also a mortgage of the same premises. 

On 28th May, 1866, the plaintiff filed his bill for fore- 
closure, and enforcement of the note. 

The defendant submitted that the note was subject to 
the ordinance of the convention, adopted on 27th Septem- 
ber, 1865, which the plaintiff resisted, First. Because the 
provisions of the ordinance was not applicable to this par- 
ticular transaction ; and Secondly. That the ordinance was 
in violation of the Constitution of the United States, which 
declares that no State shall pass any law impairing the 
obligation of contracts. 

The Chancellor overruled both objections, heard the 
testimony, and adjudged the case. 

The plaintiff sought by his motion to the Court of Ap- 
peals, to reverse the decree of the Chancellor on several 
grounds, and that Court has referred them to this for bear- 
ing; the two, which bring in question the constitutionality 
of the ordinance, and the application of its provisions to 
the particular case, being those principally relied on. 

The points so made are identical with those just con* 
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sidered in Copes et ah ads. Rutland, and must be subject to 
the same result. 

The other grounds were not insisted on. 

The motion is dismissed. 

DuNKiN, C. J., Wardlaw, a. J , Glover, J., Inglis, A. 
J., Dawkins, J., Lesbsne, C, and Johnson, C, concurred. 

Motions dismissed. 



120 COURT OF ERRORS. 



State v«. Starling. 



The State vs. Jackson Starling. 

The State v«. Anthony Beasley. 

The State vs. E. D. F. Kollins. 

The State vs. Joseph W. Larey. 
The State vs. William Smith and others. 
The State' w. Isaac Fulton and others. 

Constitutional Law — Constitution of 1865, valid — District 
Courts — Grand Juries dispensed with — Number of petit 
Jurors — White persons. 

In diRregard of all objections to the convention which framed the Con- 
stitution of 1865, that Constitution must be treated as the funda- 
mental law of the State by the Courts which it brought into existence ; 
and they must also treat as valid the laws passed by the Legislature 
which it created. 

The Act of December, 1866, dispensing with the presentment of a 
grand jury in criminal cases in the District Court, and providing for 
proceeding by information, is constitutional. 

It was competent for the Legislature to limit the number of jurors in 
the District Court to eight. 

It was competent for the Legislature to confer upon the District Court 
jurisdicliou to try white persons for misdemeanors. 

As these cases involved onlj questions of law, no state- 
ment of the facts is deemed necessary. It is sufficient to 
say that some of them were against persons of color, and 
some against white persons, and that they all were appeals 
from convictions in District Courts, which had been referred 
by the Court of Appeals to this Court. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The appeals in these cases, in which 
convictions for misdemeanors have been had in District 
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Courts, some against white persons and some against per- 
sons of color, present constitutional questions concerning 
the trial in a District Court, which have been all discussed 
together, and will now be considered. 

First, is a preliminary question. Are the State Constitu- 
tion of September, 1865, and the Legislative Acts had 
thereunder, oonstitutional and valid ? 

Second. Is the Act, whereby a grand jury is dispensed 
with, constitutional? 

Third. Is the trial by a petit jury of eight constitutional? 

Fourth. Is the extension to white persons of trial for 
misdemeanors in the District Court, constitutional ? 

First. It has been argued that the government of the 
State is now only provisional — that there has been no legal 
government since the termination of the civil war, perhaps 
none since its commencement ; that the call of the conven- 
tion of September, 1865, was not made in conformity with 
the State Constitution, nor by any competent authority ; 
and that every thing which was done by the convention, or 
by a Legislature elected and assembled under its supposed 
ordinances, is utterly void. We will not enter into the 
great political questions involved in this argument. Under 
the Constitution framed by the convention of September, 
1865, a government in fact has subsisted ever since, and 
v/ithout it there would be anarchy ; to this government 
the people of the State yield their obedience, affording 
thus spontaneous and continuous satisfaction of what the 
convention did, and of it this Court itself is but a part. 
No members of the Legislature now exist in the State, 
although the times provi<led by the Constitution for the 
election and meeting of such members have passed, and 
resort to the original source of power is necessary for the 
establishment of a Legislature; but officers of the State, 
executive and judicial, continue to hold and exercise their 
offices, at least by sufferance of, and in subordination to the 

VOL. XV. — 9 
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military authority of the United States ; and the laws of the 
State, where they are not altered or controlled by the orders 
of the Comrtianding General, are left for the regulation of 
society. The Constitution of September, 1865, under 
which these laws have been in part enacted, and are 
administered, mu^t then be recognized as the fundamental 
law of the State, in disregard of all objections which may 
be made to the convention which framed it. 

Second. No grand jury. By the second section of an 
Act of December, 1866, (13 Stat. 493,) amendatory of pre- 
vious Acts concerning District Courts, it is enacted "that 
no presentment of a grand jury shall be necessary in any 
case in the said District Court, but it shall be the duty of 
the Attorney-General and solicitors, after enquiring into 
the facts of each case, to prepare bills of indictment and 
present the same, with the papers pertaining thereto, to the 
District Judge for his examination, who shall order the 
same to be docketed for trial, if in his judgment the prose- 
cution thereof be advisable." .A previous Act of Septem- 
ber, 1866, (13 Stat. 388,) had by its sixth section given to 
the District Judge power to "examine and supervise all 
prosecutions, commitments, and warrants of arrest com- 
menced before or issued by any magistrate within his 
district, for any misdemeanors," and in the exercise of a 
sound discretion, to direct the discontinuance thereof; and 
by section twenty -one had provided that "if the accused be 
acquitted, the Judge before whom the trial shall be had, if 
he has become satisfied during the trial that the prosecution 
was without probable cause, may order that the prosecutor 
shall pay the costs of the prosecution, for which the clerk 
shall issue execution." 

It is manifest that the written accusation, which the 
second section of the Act of December, 1866, requires the 
Attorney-General, or Solicitor, to present, and the District 
Judge in the exercise of his judgment to order to be 
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docketed, although called a bill of indictment, is an infor- 
mation. An indictment is an accusation or declaration at 
the suit of the king, for some oftence found by a proper 
jury of twelve men. An information (as a mode of prose- 
cution) is a declaration of the charge or ofience against any 
one at the suit of the king, filed by a public officer, without 
the intervention of a grand jury. (Com. Digest: Indictment, 
A ; Information, A.) This latter mode of prosecution is 
confined to misdemeanors, and so confined is as ancient as 
the common law itself. (4 Bla. Com. 309 ; 1 Shower's 
Eep. 118.) Can it be constitutionally used in Soutb 
Carolina ? 

In a case, The State vs. Mitchell, (1 Bay, 262,) 1792, it is 
reported that the Court concurred in an opinion, which 
counsel on both sides had attained, that by the State Con- 
stitution of 1790, (Art. 3, § 2,) the mode of prosecution by 
information was virtually abolished. The section here re- 
ferred to is in these words: *' The style of all process shall be, 
The Slate of South Carolina ; all prosecutions shall be carried 
on io the name and by the authority of the State of South 
Carolina, and conclude, against the peace and dignity of the 
sanur In September, 1776, at the first meeting of the General 
Assembly which took place after the Declaration of Indepen- 
dence, the word State instead of Colony was introduced into 
Legislative Acts. (2 Stat. 352.) The first article of the Con- 
stitution which was adopted by the Legislature in March, 
1778, is, '* that the style of this country be hereafter the 
State of South Carolina:' (1 Stat. 138.) The obvious 
purpose of the section above quoted from the Constitution 
of 1790, was to extend the article which we have cited 
from the Constitution of 1778, and in express words to 
confirm and perpetuate the changes which had taken place. 
It in eflFect ordained that instead of king shall be used 
Slate, — not commonwealth, people, or republic; to the 
State shall be transferred the forms and authority which, 
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during colonial times, appertained to the king, and it pro- 
vided in article 6, § 6; *'all commissions shall be in the 
name and by the authority of the State." All process 
remained substantially the same, notwithstanding the 
change of style, and all modes of prosecution would to a 
common understanding seem to be aflFected only in form, 
and to remain in substance as they had been before, accord- 
ing to article 7, which declares that '*all laws of force in 
this State at the passing of this Constitution, shall continue 
until altered or repealed by the Legislature." Prosecutions 
were to be carried on in the name of the State, and infor- 
mations, it was held, could not be embraced, because they 
had been carried on, not in the name of the king, but in 
the name of the Attorney-General, or some other public 
officer. This holding was founded on mistake. In Bacon^s 
Abridgment (Information,) and other works of less au- 
thority, may be found occasional mention of informations 
in the name of the Attorney General, and informations in 
the name of the Master of the Crown office, but careful 
examination will show that by this is meant only informa- 
tion filed by one or the other of these officers, in which his 
name is set forth as the informer, but that in England, in 
every such case, the information of an offence is exhibited, 
and the prosecution under it carried on in the name of the 
king. Blackstone says, (4 Black. Com. 308,) '* informations 
are of two sorts; first, those which are partly at the suit of 
the king, and partly at that of a subject; and secondly, 
such as are only in the name of the king." And the second 
sort he divides again into informations filed ex-officio by 
the Attorney General, and '* the other species," which are 
filed by the master of the crown office upon the complaint 
or relation of any private subject. This other species (of 
which are those authorized by the Act of December, 1866,) 
was abused, and " being filed in the name of the king, they 
subjected the prosecutor to no costs, though on trial they 



V 



COURT OP ERRORS. 125 



Columbia, December, 1867. 



proved groundless;" therefore, the Statute of 4 & 5 W. 
& M. Ch. 18, forbade the clerk of the crown to file any in- 
formation without direction of the Court of King's Bench, 
and required the prosecutor to give recognizance, and to 
pay costs in case of the defendanjlg acquittal, unless the 
Judge certified that there was reasonable cause for the ac- 
cusation, provisions to which it will be seen, the regula- 
tions concerning the District Courts have been in effect 
conformed. There is little more propriety in saying that an 
information is a suit in the name of the officer who files it, 
than there would be in saying that an indictment is a suit 
in the name of the solicitor who signs it, or any civil action 
a suit in the name of the plaintifl:*'s attorney, whose name is 
inserted in the declaration. 

The case of Ward vs. Tyler, (1 N. & MoC. 23,) whilst it 
adverts to the *' words in the Constitution which are relied 
on as operating a virtual repeal of the proceeding by in- 
formation" holds that, *' they are to be construed as relating 
to prosecutions for acts purely criminal," and that the Act 
of 1803, (5 Stat. 466,) which provided information as the 
mode for an informer's recovering to his own use a fine 
enacted for neglect of the law concerning estrays, excluded 
other modes of recovery, and that in that case information 
was admissible as a sort of qui tarn action carried on by a 
criminal instead of a civil process. The case of the State, 
vs. Mathews, 1806, (2 Brev. 82,) in reference to an Act of 
1784, (4 Stat. 608, § 3,) which authorized an informer to 
recover, by bill, plaint or information, from the transgressor, 
a penalty for his keeping a billiard table without a license, 
and the case of the State vs. Helfrid, 1820, (2 N. & McC. 234,) 
in reference to a similar provision of an Act of 1741, (3 
Stat. 583, § 7,) concerning tavern licenses, whilst they dis- 
agree as to the propriety of including indictment under 
bill, both likewise express the opinion that information for 
penalties in the nature oi qui tarn actions, Blackstone's first 
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sort, do not come within the prohibition acknowledged in 
the case of The State vs. Mitchell, If the Constitution of 1790 
requires all prosecutions to be by indictment, it is not easy 
to perceive the grounds upon which these prosecutions of 
offenders against statute law, punishable by fines, have been 
excepted. It is however apparent, as we believe, that the 
section cited of the Constitution of 1790 contains no implied 
prohibition of information as a mode of prosecution, that 
this mode is conformable to the common law, and was re- 
cognized by Acts of the Legislature, before and after that 
Constitution, as existing. . To some other constitutional pro- 
vision resort must be had to find such restraint upon legis- 
lative power as prevents the establishment and regulation 
of this mode. 

Magna Charta is invoked. The 29th chapter of the Great 
Charter, 9 Hen. III. was made of force here in 1712, (2 Stat. 
417,) a translation of it was inserted in the Constitution of 
1778, art. 41, (1 Stat. 146;) and with slight alteration 
copied in the Constitutions of 1790 and 1861 (Art. 9, § 2.) 
(Xo freeman shall be taken, &c., but by the judgment of his 
peers or by the law of the land.) Taking for granted that 
the judgment of his peers means the verdict of a jury, our 
judges have had difficulty in settling the meaning of law 
of the land, {Zylstra vs. Corp. Charleston, 1 Bay, 391 ; 
Lindsay vs. CommisWsj 2 Bay, 59 ; White vs. Kendrich, 
1 Brev. 471; AdrrCrs, Byrne vs. Stewart, 3 Des. Eq. 476; 
State vs. Simons, 2 Sp. 766; Corner, vs. Newtoion Cut, 2 Strob. 
564 ; City Council vs. Stelges, 10 Rich. 440.) At first it was 
held to mean the old common law, such as subsisted when 
Magna Charta was granted. Afterwards it was held that 
by the Constitution of 1790 a new epoch was established, 
and that referring to that, law of the land means law exist- 
ing when that Constitution was adopted. But sometimes 
opinions were expressed that it meant general law regu- 
larly enacted by the legislative powers, distinguished from 
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special and partial acts — a rule as opposed to a sentence or 
arbitrary discretion, (a) Many cases may be found in our 
reports, some not unambiguous, which have discussed the 
meaning of law of the land, a few intimating acquiescence 
in the last of the meanings just mentioned, but most of them 
approving of the second, (J) which may be considered to be 
the meaning adopted by our Courts. If trial by jury is 
part of the law of the land, then in ** nofretman shall be taken 
except by verdict of a jury or the law of the land,^'^ there is a 
general prohibition with two exceptions, of which one con- 
tains the other ; unless we consider that law of the land, in 
the disjunctive, means only the remainder of that law after 
so much as requires trial by jury has been taken off, in 
effect such portion of it as authorizes a freeman to be taken ^ 
&c., without the judgment of his peers. The Constitutions of 
1790and 1861 (art. 9, § 6) have however anotbersection which 
specially guards against violations of the right of jury 
trials. '*The trial by jury as heretofore used in this State, 
* * shall be forever inviolably preserved," an express nega- 
tion of the power to impair in the form of an affirmative 
command to preserve. Distinct reference to a time, the 
adoption of the Constitution, is here made by heretofore^ and 
the same time 1790, is in effect referred to by the subse- 
quent Constitutions, for under all the same command has 
been continued. If a like reference is to be attributed to 
section two, the sixth section was tautological and super- 
fluous under a construction which finds in the second a pro- 
hibition of all interference with person or property without 

(a) Birney vs. Tax Collector^ 2 Bail. 676 — Mr. Webster* s argument ; 
Dartmouth College vs. Woodwardj 4t Wiieat. 680. 2 Reave's Hist, of tlie 
English law, 442 : note. 

(6) Besides the cases cited in the margin, see State vs. 8. j^ W. Allen^ 
2 McC. 59 ; Dunn vs. City Council, Harp. State Rep. 199 ; Patrick j' 
ManigauU vs. Commissioners^ 4 McC. 543 ; State vs. Dawson, 3 Hill. 
103 ; State vs. Maxey, Arthur et at. 1 McMul. 502 ; State ex relat. Horl- 
heck vs. CUy CouncU, 12 Rich. 729. 
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jury trial or the law as it stood when the Constitution was 
adopted. If, however, "law of the land" in the second 
meant any general rule duly established, or to be estab- 
lished, by the legislative authority, the denial in the sixth 
to the legislative and all other authorities, of the power to 
interfere with jury trials, was not inconsistent, but addi- 
tional, — a confirmation of the general prohibition by a re- 
moving of one of the alternative exceptions. The two sec- 
tions taken together may be paraphrased thus : — no freeman 
shall be taken * * but by the judgment of his peers or the 
law of the land, and no law of the land shall impair the use 
which has heretofore been made of jury trials in this State; 
which is the same as this, no freeman shall be taken * * 
but by the verdict of a jury, or some other proceeding now 
authorized by the law of the land. 

The Constitution of 1865 (Art 9, § 7,) has the special 
provision which guards the right to jury trial, and in the 
extract from Magna Charta, which it also contains, instead 
of judgment of his peers or the law of the land^ introduces 
the words, " due process of law." The same words, and 
probably for the same reasons of congruity, had been intro- 
duced into the 5th Article of the Amendments of the Con- 
stitution of the United States. That amendment positively 
requires a grand jury in case of an accusation *' for a cap- 
ital or otherwise infamous crime," and forbids any person's 
being " deprived of life, liberty or property without due 
process of law/' [Barton vs. Baltimore, 7 Pet. 247 ; Lessee 
of Livingstone vs. Moore, 7 Pet. 552 ; Fox vs. Ohio^ 5 How. 
434.) To this amendment some of the defendants now 
before us have appealed ; but it has been settled by repeated 
dc'cisions of the Supreme Court of the United States that 
this and other amendments adopted when it was, impose 
limitations on the exercise of power by the Government of 
the United States, but are not applicable to the legislation 
of the States Without inquiring what crime and in/a- 
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motis mean, we merely suggest in this connection, that, ac- 
cording to Chancellor Kent, (1 Rentes Cora. 600, Sec. 24, p. 
13,*) " the better and larger definition of due process of law 
is, that it means law in its regular course of administration 
through courts of justice," {Murray's Lessee vs. Hohoken^ 18 
How. 280,) and that in 1855 the Supreme Court, by Mr. 
Justice Curtis, sustained a very summary proceeding, by 
which an owner was deprived of his land, and considered 
that due process of law ordinarily meant a settled course 
of judicial proceeding, but also embraced any process, not 
in conflict with any provision of the Constitution, which is 
conformable to ""the settled usages and modes of proceed- 
ings, which existed in the common and statute law of Eng- 
land before the emigration of our ancestors, and which are 
shown not to have been unsuited to their civil and political 
condition by having been acted on by them after the set- 
tlement of the country." 

Resting mainly upon due process of law in our Constitu- 
tion of 1865, some of these defendants have cited the words 
of Sir Edward Coke, (2 Inst. p. 50,) " without due process 
of law, that is, by indictment or presentment of good and 
lawful men, when such deeds be done in due manner, or by 
writ original of the common law." A rigid adherence to 
these words would exclude from the definition of due pro- 
cess of law not only criminal informations, but all equity 
proceedings, all proceedings had in Courts martial or ecclesi- 
astical, municipal Courts, or tribunals for the summary de- 
cision of small causes, and even all proceedings in modern 
actions which dispense with the original writ. If, how- 
ever, we must find a recondite meaning for words so plain 
as due process of law, and confine our search to the learned 
but immethodical works of Sir Edward Coke, a perusal 
of his whole comments upon chapter twenty-nine and 
connected chapters of Magna Charta, contained in his 
second Institutes, will lead to the conclusion that he is 
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trial. It has been assumed that, although it may not be 
part of the trial, it is still a necessary preliminary to it, in 
all crilninal cases, as heretofore it has been used in this 
State. The frequent mention of information as a mode of 
accusation in our Acts before and after 1776, and once at 
least after 1790, as shown by Acts before cited, contradicts 
this assumption. Very often, in reference to proceedings 
affecting person or property, without jury trial, the ques- 
tion has been before our courts, whether the proceedings 
under examination violated the Constitution.(c) Of the 
opinions which were pronounced, it may be remarked: 
First. That although inquiries into the meaning of law of 
the land were entered into, they were not absolutely neces- 
sary ; for the special section in the Constitution concerning 
jury trial, if it had stood alone, would in every case have 
been just as effective as that section and the other, which 
contains the extract from Magna Charta, were when com- 
bined. Second. That whenever a proceeding was found to 
have been sanctioned by law that existed at the adoption 
of the Constitution of 1790, it was allowed to prevail, how- 
ever invasive of jury trial it may have been. Third. That 
proceedings without jury existing before 1790, served to 
authorize analagous proceedings subsequently directed by 
the Legislature; for instance, a justice of the peace had a 
certain summary jurisdiction, therefore the same could be 
given to the Eecorder of Charleston. {City Council vs. 
Stelges, 10 Rich. 440.) The City Council of Charleston had 
certain powers, therefore the same could be extended to 
other Councils in towns and villages. {Crosby vs. Warren, 



(c) See Note J. Also, State vs. Huntington^ 3 Brev. Ill ; The State 
ex relat. Jenkins vs. Commissioner s, Cbeves, 109 ; Commissioners vs. 
Trescoty 5 Rich. 378 ; The State ex relat. Price vs. Commissioners^ 3 Hill, 
314 ; StaU vs. CommWs Newtowneut, 2 Sp. 402, 2 Strob. 560, 3 Strob. 380 ; 
Crosby vs. Warren^ 1 Rich. 385 ; Corporation of Columbia vs. Hunt^ 5 
Rich. 550. 
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1 Rich. 385 ; Cbrporation of Columbia vs. Hu7it, 5 Rich. 
550.) Fourth. That the question in every case, except two, 
has been treated with the implied understanding that '*as 
heretofore used" refers to the cases, subjects, occasions, to 
which in its previous use jury trial extended, and not to the 
forms respecting a jury before the trial ; for the constitu- 
tional guard would be mocked by observance of forms and 
preliminaries with superstitious exactness, whilst cases were 
withdrawn from the favored tribunal, which had before 
been used for their trial. Fifth. That by the two excepted 
cases, Cregier vs. Bunion^ (2 Strob. 490,) and State vs. Boat- 
wrightj (10 Rich. 409,) the discretionary power of the Legis- 
lature is recognized, as it had been exercised, concerning 
the qualifications of jurors,(<^) peremptory challenges in 
civil cases and in misdenieanors,(e) special juries,(/) the 
mode of drawing jurors,((7) their pay,(/i) and all particulars 
concerning the organization of juries.(2) . 



(d) 1798, 7 Stat. 286, § 7 ; 1799, 7 StAt. 291, § 6 ; 1857, 12 Stat. 661 ; 
1712, 2 Stat. 460 ; 1731, 3 Stat. 281, §g 26, 223 ; 2 Stat, cited, 3 Bla. 
Com. 362 ; 1 W. & M. § 2, cb. 2, 1 Stat. 126, § 11 ; 1791, 7 Stat. 271, 
§ ; 1740, 3 Stat. 542, 630, 727 ; 4 Stat. 43, 397, 423, 477. 

(d) 1841, 11 Stat. 154 ; 1865, 13 Stat. 282, § 15-17; 1866, 13 Stat. 494, 
§ 7 ; 3 Stat. 728, § 1; 1778, 4 Stat. 424, §§ 2, 3. 

(/) De mediat. ling., 1783, 4 Stat. 549; 1786, 4 Stat. 754 ; 1839, 11 
Stat. 34, § 45. For special inquests, 1731, 3 Stat. 280, §§ 2, 23 ; 3 Stat. 
728, § 1. Special juries struck, 1768, 7 Stat. 203, § 19 ; 1778, 4 Stat. 424, 
§§ 2, 3 ; 1791, 7 Stat. 271, § 1-4 ; 1796, 5 Stat. 282 ; 1797, 5 Stat. 305 ; 
1798, 7 Stat. 286, g§ 7, 8 ; 1799, 7 Stat. 291, gj; 6, 7; 1889, 11 Stat. 34, 
g 46. For landlord and tenant, 1812, 5 Stat. 76 ; 1817, 6 Stat. 67 ; 1839, 
11 Stat. 21, §§ 23, 34, 45. Possession of real estate, a subject always 
considered pecubarly fit for jury trial. 

{g) 1731, 3 Stat. 274, 323, 542, 631, 727; 4 Stat. 478, 483; 5 Stat. 
806 ; 7 Stat. 234, 286, 291, 317, 326, 329 ; 11 Stat. 74, 254. 

(70 1816, 6 Stat. 28 ; 1824, 6 Stat. 238 ; 1831, 6 Stat. 439 ; 1836, 6 Stat. 
551 ; 1844, 11 Stat. 295 ; 1845, 11 Stat. 342; 1858, 12 Stat. 740 

(0 Oath, 1797, 5 Stat. 308; Cbarleston, 3 Stat. 288 ; 7 Stat 247; 6 
Stat, 93. Sales, 1731, 3 Stat. 274, 729, § 4 ; 7 Stat. 203. Summoning, 
fines, &c. ; see statutes in note g and 13 Stat. 33, 73. For extra Courts, 
7 Stat. 317, 326, 329 ; 11 Stat. 74, 254 
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The matters respecting juries, which are subject to the 
control of the Legislature, are the accidents on non-essen- 
tials of jury trial. We venture not to declare what are the 
essentials, without which there cannot be a jury or jury 
trijil. It is safe to say that the jurors, free and lawful men 
sworn to find a true verdict, should form a substantial 
representation of the country, taken from the population 
of the territory, over which extends the jurisdiction of the 
court, in which they are to serve, (§ 2, Stat. 461 ;) that they 
should be the equals of the accused, or of the parties liti- 
gant, not professionally set apart for the duty they are 
called to perform, but summoned for the occasion when 
their services are required, subject to challenges for causes 
which produce suspicion of bias, (3 Stat. 279, § 18; 2 Stat. 
649 ; 3 Stat. 729, § 3,) and permitted to deliberate in private 
upon the matters submitted to them. Peremptory chal- 
lenges in capital cases, (2 N & McC. 25 ; § 3, 2 Stat. 459,) 
unanimity (2 Stat. 541) and other incidents of jury trial 
not now before us, we do not consider. As to number, 
twelve has so long prevailed that whether or not it was 
suggested by the number of the Apostles, of the tribes of 
Judea, of the signs of the Zodiac, or of the months in a 
year, it is so associated with the common idea of a jury, 
and with the common language familiarly used concerning 
a jury, that a change of it by mere legislative authority 
might be expected to excite apprehension. Theory requires 
that the number of jurors should be such as to efi'ect an 
infusion of popular sentiment and to secure community 
of interest and sympathy of feeling between the triers 
and the accused or parties litigant. (Note — Co. Litt. 155 a.) 
Twelve was supposed to answer these purposes, and al- 
though that number has been in special cases varied in 
England, it is probable that it would have been left to 
prevail in the District Courts as in the superior Courts, if 
the convention of 1865, moved, it is supposed, by con- 
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siderations of economy, had not suggested a change. This 
brings us to the third question ia these cases. 

Third. A jury of eight. In Section 7, Article 9, of the 
Constitution of 1865, to the provision for preservation of 
jury trial are added these words: *' But the General Assembly 
shall have power to determine the number of persons who 
shall constitute the jury in the inferior and Disirict Courts." 
By the same paramount authority, which might have abol- 
ished jury trial in these Courts, discretionary power as to 
the number of jurors is thus given to the Legislature ; and 
the Legislature, by Act of December, 1866, directed " that 
the juries in the District Court shall consist of one jury of 
eight jurors at each quarterly session, and the venire there- 
for shall consist of a panel of sixteen." (13 Stat. 493, § 3.) 
Attention appears to have been called to the enormous ex- 
pense which would proceed from the pay of jurors, if each 
of the thirty-one District Courts should at each of its quar- 
terly sessions be attended by grand and petit jurors, in like 
manner as a superior Court is at its semi-annual terms ; 
and the Legislature adopted this regulation, as well as the 
other before cited, which dispensed with grand jurors. 
The expediency of the measure was for the consideration 
of the Legislature; the competency of the Legislature, 
under the Constitution of 1865, to adopt this one is beyond 
doubt. 

Fourth. Tlie trial in the District Courts of white persons 
for misdemeanors. The Constitution of 1865, (Art. 3,) as 
the Constitutions of 1790 and 1861 had done, gave to the 
General Assembly full power to direct and establish supe- 
rior and inferior Courts. Under this power. District Courts 
might have been established, and jurisdiction over persons 
and matters at the discretion of the Legislature have been 
intrusted to them. But the Constitution of 1865, not leav- 
ing the matter wholly to the discretion of the Legislature, 
goes on to require that, for each district, one or more Dis- 
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trict Courts shall be established, each of which Courts 
'* shall have jurisdiction of all civil causes wherein one or 
both of the parlies are persons of color, and of all criminal 
cases wherein the accused is a person of color; and the 
General Assembly is empowered to extend the jurisdiction 
of the said Court to other subjects." Subjects here un- 
doubtedly means subjects of jurisdiction, and o^Aer shows 
that "causes and cases," which alone had been previously 
mentioned, were called subjects. As in reference to persona 
of color, all cases, civil and criminal, had been specified, 
no other subjects of jurisdiction now suggest themselves, 
which would not affect white persons; and in the specifica- 
tions, white persons litigating with or indicted with persons 
of color are included. What, then, hindered the Legisla- 
ture, in its extension of the jurisdiction to other subjects, 
from embracing cases where white persons only were con- 
cerned ? The special empowering of the General Assem- 
bly to extend the jurisdiction to other subjects was only a 
declaration that the District Court was not to be confined 
to the subjects specified, proper to remove doubts, but 
neither enlarging nor restricting the discretionary power 
of the Legislature, under the general grant which enables 
it to direct and establish Courts. 

In December, 1865, an Act (13 Stat. 280, 37,) to establish 
District Courts gave to the District Court exclusive juris- 
diction of cases, civil and criminal, where a person of color 
was a party, and also of cases of misdemeanor (whether the 
accused was white or not) affecting the person or property 
of a person of color, and of all cases of bastardy and all 
cases of vagrancy not tried before a magistrate. In Sep- 
tember, 1866, the Civil Eights Act (13 Stat. 373) gave to 
persons of color '* full and equal benefit of the rights of 
personal security, personal liberty, and private property, 
and of all remedies and proceedings for the enforcement 
and protection of the same, as white persons now have." 



COURT OF ERRORS. 137 

Columbia, December, 1867. 

And at the same time the former District Court Act was 
almost entirely repealed, and a new one enacted, (13 Stat. 
3H8, § 4,) by which exclusive jurisdiction is given to the 
District Court '*in all cases of larceny and misdemeanor, in 
all cases of vagrancy, and in all cases of bastardy, arising 
within the limits of the election district in which it is estab- 
lished." In December, 1866, it was enacted (13 Stat. 494, 
§ 11) that the ** Superior Courts of law and the District 
Court shall have concurrent jurisdiction of all cases in law, 
civil and criminal, of which, by the Constitution, the said 
District Courts have jurisdiction." The Constitution, as 
we have seen, specified as subjects of District Court juris- 
diction only cases wherein a person of color is a party. 
Under this legislation many disputed points have been pre- 
sented, and have been decided in this Court or the Court of 
Appeals. See the State vs. Walker ^ Id. vs. Garner^ Id. vs. 
Ellison, Id. vs. Sullivan, (14 Rich. 36, 143, 200, 281,) Id. vs. 
B. S. Moore, (MSS. Dec. 1867.) The result is that, of all 
offences committed by persons of color, the Superior and 
the District Court have concurrent jurisdiction ; but of 
misdemeanors committed by white persons, the District 
Court alone has jurisdiction. This Court sees reason to 
regret that the Superior Court was not allowed to retain 
concurrent jurisdiction of all cases whereof jurisdiction has 
been given to the District Court, but it cannot doubt the 
competency of the Legislature, under the Constitution, to do 
all that it has done in the matter. 
The motions are all dismissed. 

DuNKiN, C. J., Glover, J., Carroll, C, Inglis; A. J., 
Dawkins, J., and Johxsox, C, concurred. 

Lesesnb, C, Munro and Moses, JJ., dissented. 

Motions dismissed. 

VOL. XV. — 10 
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The Graniteville Manufacturing Company vs. Ben- 
jamin Roper, Tax Collector. 

Constitutional Law — Taxes — Bills of the Bank of the State 

of South Carolina. 

The Charter *'of the Bank of the State of South Carolina/' in its six- 
teenth section, provides that **tlie bills or notes of said Corporation 
drginally made payable, or wliich shall haye become payable on de- 
mand, in gold or silver coin, shall be receivable at the Treasury of 
the State, eitlier at Charleston or Columbia, and by all tax collectors 
and other public officers, in all payments for taxes or other moneys 
due the State/' Subsequent Acts, by directing that the taxes shall 
be collected only in certain kinds of money therein enumerated, not 
including the bills of the Bank of the Slate, impliedly prohibit the 
receipt of these latter bills for taxes. Such subsequent prohibitory 
Acts do not impair the obligation of any contract made by the State 
Tvith the holders of the bills or others, and are not contrary to any 
provision of the Constitution of the United States. 

By the terms of the Charter, the State bound itself to receive *' the bills 
or notes" only so long as they were convertible on demand into 
**gold or silver coin,'* and did not bind itself to receive them after 
they had ceased to be so convertible, and had depreciated so much 
as to be no longer current. 

BEFORE GLOVER, J., AT EDGEFIELD. FALL TERM, 1867. 

It is deemed proper to report the proceedings in this 
case in full. They are as follows: 

In the Common Pleas and General Sessions. 

The State of South Carolina, Edgefield District. 

Be it remembered, that on the twenty-third day of 
October, A. D., 1867, before the Honorable Thomas W. 
Glover, one of the Judges of the Court of Common Pleas 
and General Sessions of the State of South Carolina, sitting 
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at Chambers, comes the Graniteville Manufacturing Com- 
pany, a body corporate under and by virtue of the Act of 
the General Assembly of the State of South Carolina, and 
gives the Court here to understand and be informed that 
the said Company is indebted to the State of South Caro- 
lina in the sum of six thousand three hundred and ninety- 
seven dollars and eighty-one cents for taxes due the State, 
upon a return duly made, and that Bejamin Eoper is tax 
collector for the District of Edgefield, within which district 
the said Graniteville Manufacturing Company resides and 
does business, and that payment of said taxes has been ten- 
dered by the said Graniteville Manufacturing Company, to 
Benjamin Roper, Esquire, the tax collector, in bills of "the 
President and Directors of the Bank of the State of South 
Carolina," bearing date and issued by said corporation prior 
to the twentieth day of December, in the year of our Lord 
one thousand eight hundred and sixty, which said payment, 
in manner aforesaid, hath been refused by the said Benjamin 
Hoper, tax collector as aforesaid ; and that said tender was 
made under and by virtue of the sixteenth section of the 
Act of the General Assembly of the State of South Caro- 
lina, incorporating said President and Directors of the 
Bank of the State of South Carolina, which provides 
'*that the bills or notes of said corporation originally made 
payable, or which shall have become payable on demand, 
in gold or silver coin, shall be receivable at the Treasury 
of this State, either at Charleston or Columbia, and by all 
tax collectors and other public officers, in all payments for 
taxes or other moneys due the State." 

Wherefore the said Graniteville Manufacturing Com- 
pany pray, that a rule may issue, directed to the said Ben- 
jamin Roper, Esquire, tax collector, commanding him to 
show cause before your Honor, at Orangeburg Court 
House, on the twelfth day of November, one thousand 
eight hundred and sixty-seven, why a writ of mandamus 
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should not issue, compelling him to receive the said bills 
ot the President and Directors of the Bank of the State of 
South Carolina, in payment of the taxes due to the State 
by the said Graniteville Manufacturing Company. 

Porter & Conner, 
Att'ysfor Oraniteville Manufacturing Co. 



The Graniteville Manufacturing Company vs. Ben- 
jamin Roper, Tax Collector of the State of "South 
Carolina fob the District of Edgefield. 

It appearing to my satisfaction, from the affidavits and 
papers filed with this application, that the Graniteville 
Manufacturing Company is indebted to the State of South 
Carolina in the sum of six thousand three hundred and 
ninety-seven dollars and eighty-one cents ($6,397.81) for 
taxes due by it to the State, upon a return of taxes duly 
made, and that Benjamin Roper is the tax collector for the 
District of Edgefield, within which district the said Granite- 
ville Manufacturing Company resides and does business, and 
that payment of said taxes has been tendered by the said 
Graniteville Manufacturing Company to Benjamin Roper, 
Esquire, the tax collector, in bills of *'the President and 
Directors of the Bank of the State of South Carolina," 
bearing date and issued by said corporation prior to the 
twentieth day of December, in the year of our Lord one 
thousand eight hundred and sixty, which said payment, in 
manner aforesaid, hath been refused by the said Benjamin 
Roper, tax collector as aforesaid. 

And it further appearing, that the said tender hath been 
made under and by virtue of the sixteenth section of the 
Act of the General Assembly of the State of South Caro- 
lina, incorporating said President and Directors of the 
Bank of the State of South Carolina, which provides "that 
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the bills or notes of said corporation, originally made pay- 
able, or which shall have become payable on demand, in 
gold or silver coin, shall be receivable at the Treasury of 
this State, either at Charleston or Columbia, and by all tax 
collectors and other public officers, in all payments for 
taxes or other moneys due to the State." 

Now it is ordered, that the said Benjamin Roper, tax 
collector of the State of South Carolina for Edgefield Dis- 
trict, do show cause before me at the Court House for 
Orangeburg District, on the twelfth day of November next, 
why a writ of mandamus should not issue, commanding 
and directing him to receive payment of the taxes due as 
aforesaid, by the said Graniteville Manufacturing Com- 
pany, in bills of *' the President and Directors of the Bank 
of the State of South Carolina," according to the tender 
thereof made. 

It is further ordered, that notice of this rule shall be 

served on the said Benjamin Roper, at least ten days 

before the period at which he is required to appear and 

show cause. 

Thomas W. Glover. 
October 23, 1867. 

Service of within rule acknowledged November 1st, 

1867. 

I. W. Hayne, Attorney- General. 



The Graniteville Manufacturing Company vs. Ben- 
JAMiN RoPER, Tax Collector of the State of South 
Carolina for the District of Edgefield. 

Benjamin Roper, Tax Collector of the District and 
State aforesaid, makes return to the rule to show cause 
why a writ of mandamus should not issue, commanding 
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and directing him to receive payment of the taxes due bj 
the Graniteville Manufacturing Company, in bills of the 
President and Directors of the Bank of the State of South 
Carolina, according to the tender thereof made, dated 23d 
October, 1867, as follows : 

That he refused to receive said bills in obedience to 
the requirement of the fifth section of the Act of 1866, 
which prescribes *'that the taxes herein levied shall be 
paid only in gold and silver coin, United States treasury 
notes, or notes of national banks, or the bills receivable of 
this State, and also pay certificates of jurors and consta- 
bles for attendance on the Courts." (13 Statutes, 898.) 

I. W. Hayne, Attorney- Qaier a L 
November 12, 1867. 



Hearing the return to the rule, it is ordered that the 

rule be discharged, and that the respondent go without 

day. 

Thomas W. Glover. 



Grounds of Appeal. 

The Graniteville Manufacturing Company appeal from 
the decision of his Honor, the presiding Judge, on the 
ground : 

1. That under the sixteenth section of the Act of the 
Legislature, incorporating the President and Directors of 
the Bank of the State of South Carolina, the bills of said 
bank are '* receivable by all tax collectors" "in all pay- 
ment for taxes" due the State. 

2. That the Act of the Legislature of the State, ratified 
21st December, 1866, impairs the obligation of the contract 
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made between the State and the bill holders, in violation 
of the Constitution of the State and of the United States. 

Porter & Conner, 

AppellanU^ Attorneys, 



By order of the Court of Appeals, the case was referred 
to this Court, where it was now heard. 

Porter and Conner^ for the motion contended : 

1. That under the 16th sec. of the Act of the Legislature 
incorporating the Bank of the State, the bills of said bank 
are receivable by all tax collectors in all payments for 
taxes. (16th sec. of Charter, 8 Stat. 30; 16th sec. of 
Charter of State Bank, 1802, 8 Stat. 13 ; 12th sec. of Char- 
ter of Union Bank, 1810, 8 Stat. 17; 4th sec. of Charter 
of Planters' and Mechanics' Bank, 1811, 8 Stat. 23 ; 19th 
sec. of Charter of Commercial Bank of Columbia, 8 Stat. 
63 ; Act of 1852, sec. 6, rechartering Union and Planters' 
and Mechanics' Bank, 12 Stat. 212; Act of 1853, State 
Bank, 12 Stat. 244; Act of 1813, 5 Stat. 705 ; Act of 1818, 
6 Stat. 107; Act of 1822, 6 Stat. 195; Act of 1839, 11 
Stat. 1; Act of 1843, 11 Stat. 246; Act of 1857, 12 Stat. 
596; Act of 1861, sec. 12, 12 Stat. 840; Act of 1865, 13 
Stat. 265; Act of 1866, 13 Stat. 398.) 

2. That the Act of 1866 impairs the obligation of the 
contract. {Sturges vs. Crowninshield, 4 Wheaton, 197 ; 2 
Kent's Commentaries, Sec. 39 ; Green vs. Biddle, 8 Wheaton, 
84; Bronson vs. Kinsie^ 1 How. 311; Planters' Bank vs. 
Sharp, 6 How. 327 ; Woodruff vs. Trapnall, 10 How. 190, 
218 ; Galif vs. Hawthorne^ 2 Wallace, 21 ; Matins vs. McGee, 
4 Wallace, 143 ; Van Hoffman vs. Oity of Quincy, 4 Wal- 
lace, 535 and 541 ; Curran vs. State Arkansas, 15 How. 525.) 
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ffaynCy Attorney General, contra. 

Ist. Frapnell vs. Woodrtiff, 10 Howard, 206, (the decision 
which has made this case,) in itself, would be of doubtful 
authority, 'i he Court was divided — five to four, and the 
dissenting opinion, far the most satisfactory. Its subse- 
quent recognition, however, on several occasions by the 
Supreme Court of the United States, would perhaps, on a 
constitutional question, conclude this Court. Fortunately, 
it does not affect this case. 

2d. This case is really one of statutory construction, in- 
volving no constitutional question whatever. Section 16th 
of the Act of 1812, chartering the Bank of the State of 
South Carolina, reads as follows : " that the bills or notes 
of the said corporation, originally made payable, or which 
shall have become payable on demand, in gold or silver 
coin, shall be receivable at the treasury of this State, 
either at Charleston or Columbia, and by all tax col- 
lectors or other public oflBcers, in all payments for taxes 
or other moneys due to the State." 

3d. This means " originally made payable on demand, or 
afterwards become payable on demand^ in gold or silver 
coin, " &c., and by '* payable^^ as I shall show, the Legis- 
lature meant, ** convertible into,^^ '* redeemable in,^^ and refers 
not to the form of the notes or bills, but to the fact of con- 
vertibility. This will appear from a comparison of statutes 
anterior, contemporaneous and subsequent. 

The language is first used in the charter of the State 
Bank in 1802 ; next in that of the Union Bank in 1810 ; then 
in that of the Planters' and Mechanics* Bank, in 1811. In 
1812, the Bank of the State was put on the same footing by 
precisely the same words. 

The same provision was continued in the renewal char- 
ters of the State Bunk, and Bank of South Carolina, in 
182Z. Omitted in charter of Bank of Hamburg, same 
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year. Sec. 18 says: "that it shall at all times pay specie 
for their paper when presented." Omitted also in charter of 
Bank of Cheraw, 1824. Sec. 12 says: "the said corpora- 
tion shall be bound at all times, to pay specie for their 
paper, if demanded." The renewal charter of the Union 
Bank, and Planters' and Mechanics' Bank, in 1830, con- 
tinues the original provision. The charter of the Commer- 
cial Bank of Columbia, S. C, in 1831, adds to the language 
hitherto used, the words, "so long as the said bank shall 
pay gold and silver current coin for their notes," &c. The 
renewal charter of the Bank of South Carolina, in 1832, 
continues the original provision. So, also, does the re- 
newal charter of the State Bank, in 1833. But in this 
year, (1833,) " the Merchants' Bank of South Carolina, at 
Cheraw," is chartered, and the same words used in the 
charter of the Commercial Bank, in 1831, are added, viz.: 
'*so long as said bank shall pay gold and silver current 
coin for their notes." And this language is followed in the 
charter of the Bank of Charleston, in 1834, in the charters 
of the Bank of Camden, and of the Bank of Hamburg, in 
1835, and in the charter of the Bank of Georgetown, in 
1836. 

Thus we see that, from 1802 until 1831, the identical 
provision here relied on was contained in all bank charters 
granted by the State, except the charters of the Banks of 
Hamburg and Cheraw. 1881, the Commercial Bank is 
chartered, and here, for the first time, the words *'so long 
as the said bank shall pay gold and silver current coin for 
their notes," are added. In 1832 and 1838, the charters of 
the Bank of South Carolina, and the State Bank, are re- 
newed, and the language first used is retained unaltered. 
Bui in 1833, *'the Merchants' Bank of South Carolina, at 
Cheraw," is chartered, and here the language used in 1831, 
in the charter of the Commercial Bank, is again adopted, 
and is followed in the charters granted in 1834, '35, '36. 
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The Legislature intended to confer the same privileges 
upon all these banks; no discrimination was meant, and the 
language used, it was supposed, would not be so construed. 
4th. So much for bank charters. In the " Acts to raise 
supplies," touching on the same subject, it will be found 
that, in enumerating the objects of taxation, in 1787 it was 
enacted that taxes shall be paid, " three-quarters in special 
indents, specie, or the paper medium of this State," and in 
1788 it is enacted that the taxes shall *' be paid in special 
indents, specie, or the paper medium of this State." In 1789, 
special indents areomitted, and papermedium or specie alone 
mentioned. In this part. of the Tax Act such continues to 
be the language until 1814, when, in this portion of the 
Act for that year, the language is: "to be paid in paper 
medium, the notes of the banks in the State of South Caro- 
lina, or specie." In the Tax Act of 1794, besides the Ian- 
guarfe above referred to, as used in the Acts from 1787 until 
1814, this is the provision, in a c/i5^iw^^ section, *' that nothing 
shall be received by the treasurers in payment of the 
taxes hereinbefore directed to be raised, but gold and 
silver coin made current in this State, and the paper 
medium issued by authority of the Legislature, or bank 
paper, redeemable in the first iiistance with gold and silver 
at the banks now established in this State^ or certificates 
issued for the pay of the members of the Legislature for 
their attendance thereon." There is a similar provision 
in a separate section of each Tax Act afterwards. In 1795, 
the bills of the Bank of the United States and the Branch 
thereof in Charleston, and of the Bank of South Carolina, 
are enumerated, but all are required to be redeemable in 
gold or silver coin. This enumeration continues until 1802, 
when the State Bank is added. In 1810, the same euumera* 
tion, with the addition of the Union Bank, In 1811, Plants 
ers' and Mechanics' Bank is added. In 1812, the year the 
Bank of the State was chartered, this specie clause in the 
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Tax Act was inserted, as it had been in 1802 when the 
State Bank was chartered, in 1813 when the Union Bank 
was chartered, and in 1811 when the Planters' and Me- 
chanics' Bank was chartered. In 1813, besides the old 
enumeration of banks — the United States Bank being 
omitted — the Bank of the State is added for the first 
time. The language in 1813 and 1814 being as follows, 
viz. : " That the tax collectors throughout this State shall 
receive no payment of taxes but in gold or silver coin, 
made current in this State, the paper medium issued under 
the authority of the Legislature, bank paper redeemable in 
the first instance in gold and silver, at the Bank of South 
Carolina, the State Bank, Union Bank, Planters' and Me- 
chanics' Bank, the Bank of the State of South Carolina, 
or certificates," &c. 

In 1815, the Tax Act contains no distinct section con- 
fining collection, but in enacting the tax, declares that it 
shall ** be paid in paper medium, the notes of the banks in 
the State of South Carolina, or specie." In 1816, the lan- 
guage is, "to be paid in specie, paper medium, or in tbe 
notes of the incorporated banks of the State of South Car- 
olina," and in 1817, '18, '19, '20 and '21, language same as 
in 1816; in 1822, '23, '24 and '26, the language is *^ to be 
paid in specie, paper medium, or notes of the Banks of the 
State of South Carolina." In 1826, the language is ** to be 
paid in specie, paper medium, or the notes of the specie 
paying banks of this State." This language is repeated 
every year, until 1837. In the Tax Act of this year, 1837, 
the qualification, " specie paying " is omitted, and the fol- 
lowing substituted : *' to be paid in specie, paper medium, 
or the bills of the banks of this State ; and if any bank of 
this State shall, in the opinion of the Comptroller-General, 
become unsafe, so that its bills ought not to be received at 
the treasury, it shall be his duty to order their reception to 
be discontinued by the tax collectors." In 1838, the next 



148 COURT OF ERRORS. 

Graniteyille Manuflictnriiig Co. vs. Roper. 

■ ■ 

year, the qualification of ** specie paying'*^ is restored, and 
continued to be repeated until 1843, when the Act to raise 
supplies is silent on this subject, but in lieu thereof we 
have the permanent provision of an " Act prescribing the 
duties of certain officers, in the collection of supplies and 
for other purposes," which directs *' that all taxes for the 
use and service of this State shall be paid in specie, paper 
medium, or the notes of the specie paying banks of this 
State." This Act being general, the provision is omitted in 
the annual Tax Act, until 1857, when in section eight of the 
Act to raise supplies, it is enacted " that the Comptroller- 
General shall direct the tax collectors and treasurers to re- 
ceive the taxes and other dues of the State, only in notes of 
the hank of the State, or of specie paying banks of this State, 
or in coin of the United States." This is the first instance 
of discrimination, in this respect in favor of the bank of the 
State. In 1858 and 1859, nothing being mentioned in the 
Tax Act, the general provision of the Act of 1843 came 
again into force. In 1860 and 1861, a provision, purport- 
ing to be a provision of the Act of 1828, was enacted, viz. : 
" That the treasurers of this State be instructed to receive 
in payment of taxes the bills and notes of all the banks of 
this State, unless, in the opinion of the Comptroller-General, 
it shall become unsafe to receive the bills or notes of one 
or more of such banks, in which case he shall be authorized 
to issue instructions to the tax collectors to refuse the notes 
of such bank or banks." I find no such provision iu the 
Act of 1823, but a similar provision is found in the Act of 
1837. In December, 1861, the Act to raise supplies is 
silent on the subject, but the "Act to provide for the pay- 
ment by the Slate of the war tax of the Confederate States,' 
and for the collection of the same from the tax payers of 
this State," enacts that " the said taxes shall be payable in 
the medium provided by law for the payment of the State 
taxes," meaning the provision of the year previous. In 
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1862, ** Confederate notes, and other current funds," were 
made receivable. This continued to 1865. The Act of 
that year confines collections to specie, legal tender U. S. 
Treasury notes, and bills receivable. The Supply Act of 
1866, the present law, declares " that the taxes herein levied 
shall be paid only in gold and silver coin, United States 
treasury notes, or notes declared to be a legal tender by the 
government of the United States, or notes of national 
banks, or the bills receivable of this State." 

This review of the various Acts touching this subject, 
from 1787 to 1867, establishes the following points: — 

1. That whatever the meaning of the 16th section of the 
charter of the bank of the State, it proposed no discrimin- 
ation in favor of said bank. All banks chartered before, 
and most chartered since, contain the same provision. 

2. That if such provision constitutes a ^^cmitract" between 
the State and the bill-holders, the bill-holders of all the 
other banks up to 1853 could claim the benefit of this con- 
tract, as well as those of the bank of the State. 

8. That if such a contract binds the State to receive bills 
not redeemable in gold or silver coin, the very Legislature 
which entered into the " contract " passed at the same session, 
an Act violating the contract^ and therefore unconstitutional. 
For in 1802, 1810 and 1811, as well as in 1812, the Legis- 
lature declared in a charter, that bank bills should be rcr 
ceivable whether, as is now contended, redeemable or not, 
and, at the same sessions, prohibited their reception unless 
they were redeemable. 

4. That the whole course of legislation shows^ that if the 
Legislature, ever since 1802, has been bound by contract to 
receive certain bills, however worthless, that body was 
wholly ignorant of any such obligation. For it is manifest 
that for sixty-five years the Legislature has in fact exercised 
an absolute^ unquestioned discretion^ as if free from all re- 
striction. 
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5. From all this the inference is irresistible, that the 
Legislature did not mean by the charters of 1802, 1810, 
.1811 and 1812, or subsequently, to bind itself to take irre- 
deemable paper, or bank notes of any kind, any longer than 
they were actnally, in point of facl^ " payable in gold or 
silver current coin.". 

6. The language of ootemporaneous Acts must be con- 
strued, if possible, so as to avoid conflict of legislation. 
Ileie you have but to refer the word ^'payabh " to the fact 
of convertibility, rather than the form of the note, and all 
conflict ceases. ' 

7. The sense in which this provision was understood, is 
illustrated by the additional words introdiiced into the charter 
of the Commercial Bank, and some others, then these addi- 
tional words omitted in the re-charter of the Union Bank, 
and others, and again resumed in charters of Bank of 
Charleston and others. The two modes of expressing the 
same thing, were used indiscriminately. There is nothing 
whatever in the words of the Act, or the circumstances sur- 
rounding, to lead to the conclusion that the words added in 
the charter of the Commercial Bank were intended to in- 
troduce a new restriction, or that the re-charters of the Bank 
of South Carolina, the State Bank, the Union Bank and the 
Planters' and Mechanics' Bank were intended to continue to 
them a privilege denied to others. Nor is there anything in 
the further re-charter of the above banks, in 1853, to lead 
to the conclusion that the additional words {then first intro- 
duced in regard to them) were intended to take away any 
privilege or exemption hitherto possessed. The additional 
words were intended merely to express the more clearly 
what had been always meant ; to make plainer the construc- 
tion always acted on. As to the construction of the various 
Tax Acts, it will scarcely be contended that "bank paper 
redeemable in the first instance, in gold or silver," means to 
refer to the form of the bill or note, and not to the fact of 
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being redeemable. This language was first used when there 
was Tw bank charter which could be considered as restrict- 
ing the State, and was manifestly intended as a substantial 
guard on the treasury. . In 1802, and afterwards, when 
charters had been granted, the language was still continued, 
and, just as obviously, was intended to protect the treasury 
against the receipt of any paper not at the time convertible. 

By redeemable " in the first instance " I understand re- 
deemable at once, the bank being primarily liable, and not 
upon any condition or contingency, or after application and 
failure elsewhere. It adds a further safeguard. 

I have not discussed the effect of the State being the sole 
stockholder, because the identical words of the sixteenth 
section having been used before and after in charters 
where no such relation existed, the construction must be 
the same in all. 

Nor do I propose to discuss the nature j^nd extent of the 
liabilities of the State in behalf of the bank, growing out 
of, or imposed by, any other or further legislation, inde- 
pendent of the sixteenth section. 

I confine myself to the case made by the "Suggestion," 
which alon^ comes properly under consideration under the 
Appeal. 

In conclusion, I call attention particularly to the case of 
The State ex relatione B. F, Hunt vs. Pinckney^ tax collector^ 
8 Strobhart, 400. Every word of the report bears on the 
present case. The question submitted was an application 
for a mandamxis to compel a tax collector to receive in pay- 
ment special indents. The Court, in that case, uses the 
following language, viz. : '* It is not material to the deci- 
sion of this motion that the validity and justice of the re- 
lator's claim should be investigated, by reference to the 
terms of credit on which special indents were received by 
the public creditors, or the provision made for the payment 
of them by the several Acts under which they were issued. 
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or by the application of the presumptions of law and fact, 
against ihe relator's right, arising from the great lapse of 
time. Even if the State were umiuestionably liable to pay 
these indents, this Court has no jurisdiction to enforce the 
payment. If in any case this Court can interfere, by man- 
damus, in behalf of the creditor of the State, to compel pay- 
ment of his demand, it can only be when the Legislature 
has directed an ofiBcer, in possession of funds for that pur- 
pose, to discharge a debt, and, in violation of his duty, he 
refuses to do so. **' 

*'Nor is it necessary to decide whether, under the Act of 
1788, the receipt of these indents, in payment of taxes, was 
not limited to the taxes of that year, and of those mentioned 
in the Act. If the State should issue indents, or other ob- 
ligations, and charge the annual taxes with the payment of 
them, and neglect or refuse to authorize the tax collector to 
receive such obligations in payment, it would be a public 
delinquency which could not be redressed by a mandamus 
to the tax collector to discharge the obligations of the State, 
by receiving them." 3 Strobhart, 402, 408. Upon ap- 
peal, *' the wkoU Court concurred in the opinion of the Cir- 
cuit Judge, for the reasons assigned in his report J^ 

The opinion of the Court was delivered by 

Glover, J. As a question of constitutional law arises 
in this case, it has been referred lor determination to this 
Court. 

In answer to a rule served upon the respondent, as tax 
collector of Edgefield . District, to show cause why a writ 
of mandamus should not issue, compelling him to receive 
the bills of the President and Directors of the Bank of the 
State of South Carolina in payment of the taxes due to the 
State by the relator, he made a return, justifying his refusal 
on the ground, that the fifth section of an Aot passed De- 
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cember, 1866, (13 Stat. 395,) "to raise supplies for tbe year 
comm'fencing in October, 1866," directs that "the taxes 
berein levied shall be paid only in gold and silver coin, 
United States treasury notes or notes of national banks, or 
the bills receivable of this State, and also pay certificates 
of jurors and constables for attendance on the Courts." 
Hearing this return, the Circuit Judge who granted the 
rule ordered the same to be discharged. 

From this order the relator appeals on the following 
grounds : 

1. That, under the sixteenth section of the Act of the 
Legislature, incorporating the President and Directors of 
the Bank of the State of South Carolina, the bills of said 
bank are receivable by ail tax collectors in all payments 
for taxes due the State. 

2. That the Act of the Legislature of the State, ratified 
December 21, 1866, impairs the obligation of the contract 
made between the State and the bill holders, in violation 
of the Constitution of the State and of the United States. 

If the decision of the points raised by the grounds of 
appeal depended on the construction of the fifth section of 
the Act of 1866 only, or on the several Acts to raise sup- 
plies, the answer of the respondent would be conclusive. 
The public expenses of each year are a charge against the 
annual income ; and as the Act of 1866 and all Acts to 
raise supplies are annual, and their operation expires with 
the year, the tax payer and collector are equally bound by 
their provisions. But the relator relies on the sixteenth 
section of an Act passed in 1812 (8 Stat. 24) ** to establish a 
bank on behalf and for the benefit of the State." This bank 
was established, as is recited in the preamble, " on the funds 
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of the State," and by the terms of the Act the faith of the 
State is pledged for its support. The sixteenth section 
provides " that the bills or notes of said corporation, origi- 
nally made payable, or which shall have become payable 
on demand, in gold or silver coin, shall be receivable at 
the treasury of this State, either at Charleston or Columbia, 
and by all tax collectors and other public officers, in all 
payments of taxes or other moneys due the State." The 
intention o^ the Legislature was to increase and secure 
public confidence in, and to give credit to the bills of the 
bank, and thereby extend their circulation. The bills 
were received, and currency was given to them under this 
guarantee of the State, that in payment of taxes, &c., they 
should be received at the treasury. The relator applies 
for a mandamtis, on the ground that by a refusal to receive 
the bills the State has impaired the obligation which bound 
her to perform her contract. Conceding that the sixteenth 
section of the Act of 1812 creates a valid contract between 
the State and the bill holders, we must examine the terms 
employed and the conditions stipulated, to ascertain the 
nature of the contract, and the obligation imposed by it. 
The undertaking of the State was not, in the language of 
the first ground of appeal, to receive the bills of the bank 
in all payments for taxes, &c., but such as are "originally 
made payable, or which shall have become payable on de- 
mand, in gold or silver coin," &c. These words were first 
.used in 1802, in an Act to charter the State Bank, (8 Stat. 
18 ;) and afterwards in 1810 and 1811, the same language 
is employed in the charters of the Union and Mechanics' 
Banks, (8 Stat. 17 and 23,) and in several other bank char- 
ters subsequently granted, and in Acts to raise supplies 
annually passed. 

The construction of the words " originally made payable, 
or which shall have become payable, on demand,'* is aided 
by the additional words "in gold or silver coin." If the 
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purpose of the Legislature was merely to indicate the form 
of the bills, without regard to their availability in the pay- 
ment of the public creditors, there was no necessity to add 
that they should be payable " in gold or silver coin." The 
intention could not have been to receive the bills, not only 
of the Bank of the State, but of private banks, without 
reference to their convertibility. These words were in- 
serted to guard against the receipt of worthless paper; and 
it is not denied that those tendered by the relator are of no 
appreciable value, and constituted no part of the currency 
of the country. An authority to receive bank bills in pay- 
ment of the taxes, regardless of their value as currency, 
might, in times of great pecuniary embarrassment, deprive 
the State of the means necessary to carry on the Govern- 
ment We apprehend that a fair construction of the six. 
teenth section of the Act which constitutes the contract 
between the State and the bill holders requires that the 
latter must tender in payment of his taxes only such bills 
as are payable, or shall become payable in gold or silver 
coin, on demand, and not such as possess neither a specie 
basis nor public confidence to impart value or give them 
currency ; and before the relator complains of the breach 
of the contract by the State, he must show a performance 
by himself. 

The decision in the case of Woodruff vs. Tra}j7ially (10 
How. 190,) referred to by the counsel for appellant, de- 
pended on the construction of the twenty-eighth section of 
an Act of the Legislature of Arkansas to incorporate the 
Bank of the State of Arkansas, which provided "that the 
bills and notes of said institution shall be receivable in all 
payments of debts due to the State of Arkansas." This 
language differs widely from that used in the sixteenth 
section of the Act to establish a bank on behalf and for the 
benefit of the State. No restriction or limitation is im- 
posed on the authority conferred to receive the bills; no 
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provision is made guarding against the depreciation of 
them, or the insolvency of the bank. A tender byith^ 
public debtor of bills of the Bank of Arkansas, witliout 
regard to their convertibility or currency, was a compli- 
ance with the express terms of the contract, and a refusal 
by the State to receive them, impaired the obligation bind- 
ing her to the performance of it. 

Admitting the authority of the case of Woodruff' vs. 
Trapnall, and of other cases, affirming the same doctrine, it 
cannot control the decision of the principal case which pre- 
sents for adjudication the construction of a diflferent con- 
tract. But if there be error in our construction of the 
contract, and that the true intent was to authorize tax- 
collectors to receive the bills of the bank, whether they • 
possessed any value as currency or not, the relator is not 
entitled to a mandamus according to his own construction. 
The Act of 1843, (11 Stat. 246,) directing that all taxes for 
the use and service of the State, shall be paid in specie, 
paper medium, or the notes of the specie-paying banks of 
the State^ was a virtual repeal of the sixteenth section of 
the Act of 1812. And although the Act of 1843 may be 
within the constitutional inhibition prohibiting a State from 
impairing the obligation of a contract, the prohibition can 
apply only to bills in circulation before the passage of the 
Act, to which time the guarantee of the State extended. 
If, therefore, a tender is made of bills issued and in circu- 
lation after 1843, it would not be a compliance with the 
conditions prescribed, to pay in " specie, paper medium, or 
the notes of the specie-paying banks of the State." T|his 
point was made in Woodruff vs. Trapnall; and the C{>urt 
held, that "the notes issued by the bank after the refieal 
were not within the contract, and might be refused by^j;he 
State." '• 

After due consideration of the points made, we are of 
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opinion that the order, discharging the rule for a mancUimiiSj 
was correct ; and the motion is discharged. 

DuNKiN, C. J., Wardlaw, a. J., MuNRO, J., Carroll, 
C, Inglis, a. J , Moses, J., Dawkins, J., and Lksesne, C, 
concurred. 

Motion dismissed* 
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D. L. Wardlaw and axothek, Administrators, vs. 

Michael Buzzard. 

Same vs. John P. Buzzard. 

Constitutional Law — Limitations, Statute of. 

• 

An Act of the Legislature suspending tlie statute of limitations inactions 
upon contracts then existing, does not impair the obligation of con- 
tracts, and is constitutional. 

The fifth section of tlie Act of 1861, commonly called the Stay Law, 
applied to actions on contracts then existing, and suspended the 
statute of limitations in actions on such contracts; the suspension, by 
successive renewals of the Act, having lasted until December, 1866. 

BEFORE DAWKINS, J., AT NEWBERRY, SPRING TERM, 

1867. 

The report of bis Honor, tbe presiding Judge, is as fol- 
lows: 

"These suits were brought upon two joint and several 
promissory notes, dated 3d October, 1859. One of tbe notes 
is drawn payable twelve months after date, and has a credit 
endorsed thereon for seven hundred dollars, dated tbe 6th 
February, 1861. 

"The other note is drawn payable the 3d October, 1861, 
without any credit. The defendants pleaded the statute of 
limitations. The plaintiffs replied the Act of the General 
Assembly, entitled "An Act to extend relief to debtors, and 
to prevent the sacrifice of property at Sheriff's sales," rati- 
fied the 21st December, 1861. To this replication the de- 
fendants demurred. The deraurrers^in both cases were 
overruled, and verdicts were found for the plaintiffs." 
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The defendants appealed and moved the Court of 
Appeals to reverse the judgment below, and for a new 
trial, on the grounds : 

1. Because his Honor, the presiding Judge, erred in hold- 
ing that the Act of the General Assembly entitled *'An 
Act to extend relief to debtors, and to prevent the sacrifice ■ 
of property at Sheriff* 's sales," was sufficient to a vend the 
plea of the statute of limttations filed by the defendants. 

2. Because the fifth section of said Act suspends the 
statute of limitations only so long as the Act, prohibiting 
the service of mesne and final process, should be of force ; 
and said Act was never of force as to these cases, the 
promissory notes sued on having been made, and plaintiffs' 
right of action thereon having accrued, before the passage 
of said Act. 

The case was ordered to this Court, where it was now 
heard. 

Garlington Jc Suber, for the motion. 

Baxter^ contra. 

The opinion of the Court was delivered by 

Dawkins, J. The actions in the above cases were 
brought on two promissory notes given before the passage 
of the Act of the Legislature of December, 1861, known as 
the Stay Law, and the only question for the consideration 
of the Court arises under the fifth sectioivi>f that Act,-fhml..^^_ 
the Acts subsequent thereto continuing in force the same 
until December, 1866. 

If that section suspended the operation of the statute of 
limitations, or in eflect extended the time the olaintift's 
were entitled to recover, the Circuit decision should be 
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sustnined. If it did not have the effect to do either, the 
decision was erroneous and should be reversed, more than 
four years having elapsed between the times when the 
causes of action arose, and the commencement of the suits 
thereon. 

Two cases have been before \his Court in which the con- 
stitutionality of the first section of the Act has been con- 
sidered. In the first case, the State vs. Carew^ (13 Rich. 
498,) it was held that the provisions of the Act which in- 
terdicted the service of process on causes of action which 
arose previous to its passage, were unconstitutional and 
void. The second was the case of Barry vs. Iseman and 
others, (14 Rich. 129,) in which it was held that the same 
Act jvas constitutional and binding, so far as it related to 
future contracts made and to be executed within the State. 

It has been held in many cases that the remedy for the 
enforcement of a contract may be changed or modified 
without impairing its obligation, and it is no where 
better stated than in the celebrated case of Sturges vs. Croxcn- 
inshiehlj (4 Wheat. 200 and 207,) (which has been so often 
quoted of late that it is almost threadbare,) where it says, 
" without impairing the obligation of a contract the remedy 
may be modified as the wisdom of the nation may direct, 
and statutes of limitations relate to remedies furnished in 
the Courts." (Angel on Lim. 18.) If the question presented 
liere was whether the first section of the Act of 1861, which 
forbids the service of process on causes of action arising 
previous, was constitutional, this Court would recognize 
the authority of the case of the Slate vs. Carcw. 

It was not contended seriously that if one part of an Act 
was unconstitutional it vitiated the whole, or that the same 
section might not be unconstitutional as affecting any class 
of cases, and constitutional as to others, nor was it denied that 
the Legislature might extend the statute of limitations be- 
fore the bar was complete without impairing the obligation 
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of the contract. In fact its extension gives additional vi- 
tality to the contract and furnishes no ground of complaint 
to debtor or creditor. The debtor if he wishes to pay can 
do so, and if the creditor desires to sue, there is nothing in 
its extension to prevent him. The argument mainly relied 
on was that the first section of the Act did not embrace 
causes of action which arose previous to December, 1861; 
and if in terms it did so, it was unconstitutional and void, 
and there was no impediment to the plaintifiFs' suing at 
any time, therefore they are not entitled to the benefit of 
the fifth ^ection. 

The fifth section is in these words: "That the operation 
of the statute of limitations be and the same is hereby sus- 
pended during the period in which this Act is of force, so 
far as applicable to causes coming within the meaning of 
this Act." 

As before remarked, the Legislature had the constitu- 
tional right to extend or suspend its operation, which is 
practically the same, and the question is, have tbey done 
so ? What were the causes coming within the meaning of 
the Act ? 

The first section forbids the service oi any process for the 
collection of money until after the expiration of the first 
session of the next General Assembly. There is no dis- 
tinction made as to the time when the causes of action 
arose, and they unquestionably '* meant " and intended to 
embrace all money demands. If not intended to apply to 
causes of action then existing, the fifth section was unneces- 
sary, and we cannot suppose the Legislature would be 
guilty of the folly of passing an Act suspending the opera- 
tion of the statute of limitations, if intended to 
to causes arising thereafter, when the Act itself was limite 
in its duration to one year. 

It would be more reasonable to conclude that by 
fifth section the Legislature " meant " to apply i* 
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clusively to causes of action then existing, and when they 
said to the creditor, you must stay your hand in the collec- 
tion of your debt, they gave him the assurance that he 
should not be prejudiced by the delay. It is said, how- 
ever, that this Act was never " of force " so far as the cases 
under consideration are concerned. The language is " sus- 
pended during the period in which this Act is of force." 
This Act and the successive Acts similar have been of force 
until December, 1866, and if the meaning was to embrace 
all money demands, there is no reason why the plaintiffs 
should not have the benefit of the suspension of the statute. 
If the Legislature had said that the statute of limitations 
shall be suspended on all money demands until the adjourn- 
ment of the first session of the next Legislature, there can 
be no doubt but that they had the right and power to do 
so ; and upon a fair construction of the Act that is pre- 
cisely what they intended to do and did. It is the busi- 
ness of the Court to give effect to the intention of the Legis- 
lature when it can be ascertained, and not to lend too ready 
an ear to hinder or subvert it. It may well be questioned 
if the first section of the Act of 1861 should not be re- 
garded as valid and of force, as to all the actions ex con- 
tractu, until it was declared unconstitutional in part, by the 
Court of Errors. It is, however, unnecessary to conclude 
anything on that point, as the decision rests on the views 
already stated. 

The statute stood unimpeached for four years without 
any attempt to test its constitutionality, until the case of 
the Slate vs. Carew ; during which period there was an ac- 
quiescence on the part of creditors, and there would be a 
^manifest injustice in punishing with a forfeiture of a right, 
sehose who rendered an uncomplaining obedience to the ex- 
ofcessed will of the Legislature. 

the Ihe Court is unanimously of opinion that the demurrers 
fore thproperly overruled in both cases, and the motions to 
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reverse the decision of the Circuit Court are refused, and 
the appeals dismissed. 

DuNKiN; C. J., Glover, J., Muxro, J., Carroll, C, 
Inglts, a. J., and Moses, J., concurred. 

Wardlaw, a. J., being a party, did not sit. 
Apjyeak dismissed. 
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SwANN Brothers vs. E. M. Lee & Brother. 

Attachment, Foreign — Practice. 

UDder the foreign attachment Acts no judgment can be entered 
against a garnishee who has made return to the writ of attachment. 

More than seven years after writ of foreign attachment served, gar- 
nishee, on receiving notice of motion to enter judgment against him, 
allowed, on sufficient cause shown, to make his return, and thus de- 
feat the application to enter judgment. 

BEFORE MOSES, J., AT CHARLESTON, JUNE TERM, 1867. 

The report of his Honor, the presiding Judge, is as follows : 

"In November, 1859, a writ in foreign attachment 
issued in this case, and E. Q. Pinckney was served as 
garnishee. Proceedings were regularly carried on, and on 
reference to the clerk in July, 1861, damages were assessed 
it $254.19, interest from August 28, 1859. A judgment 
)id execution were made out, and left with the clerk at his 
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office for entry of judgment, and signing and sealing of/. 

/a., which by some oversight or casualty of that officer 

were never done. In May, 1867, an order was passed, 

allowing the plaintiffs to enter up judgment nwnc^r(? tunc, 

"At June Term, 1867, after the notice required by the 
Act of 1844, a motion was made for leave to enter up 
judgment against the garnishee, who was in default, not 
having made any return. At the same time a motion was 
submitted by the said garnishee for leave to file his return, 
founded on an affidavit then presented, which accompanies 
this report. I regarded this as an application in a matter 
where I had the power to exercise a discretion, based on a 
proper regard to the rights of all parties, and the due 
administration of justice, and I granted it. That return 
showed, that at the time of the service on the garnishee, he 
had in his power and control enough of the property of the 
absent debtor to meet the amount for which the attachment 
issued, and though leave had been granted to him to file 
his return, he could not ask to be placed by his laches in a 
better situation than the one he occupied at the time of the 
service of the writ, and his return, though filed, must be 
taken, as nunc pro tunc, 

" I did not see how I could refuse the plaintiffs* motion 
to enter up judgment against the garnishee, or how I could 
relieve the latter from the effect of his own neglect, for he 
could have asked leave at the first terra after the service, 
in 1859, to pay the money into Court, and thus have 
relieved himself from any further liability. I did not 
consider that I had power to deprive the plaintiffs of the 
right which they had under the law, and granted the order." 

The affidavit on which the motion of the garnishee was 
founded is as follows : 

Before me personally appeared Robert Quash Pinckncy, 
Factor, upon whom has been served notice of a motion for 
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leave to the said plaintiffs to enter up judgment against 
him as defaulting garnishee, and on oath says : 

That a paper, endorsed as a writ of attachment, was 
served on deponent in November, A. D. 1859, upon the re- 
ceipt of which he waited upon Messrs. Memminger, Jervey 
& Wilkinson, attorneys for the plaintiffs, and informed them 
that he held in his hands the proceeds of cotton, which had 
been consigned to him by Messrs. E. M. Lee & Brother, 
and was ready to respond for the funds when required. 
Deponent at the time held the funds of Lee & Brother in 
his hands, as factor and commission merchant, in the man- 
ner and form in which, according to the custom and usage 
of factors, the funds of their customers are habitually kept, 
viz., on deposit to their own credit, in bank. In this way 
deponent continued to hold said funds, as he always be- 
lieved, with the knowledge and assent of the plaintiffs, and 
regarded the same as bound by their attachment. For five 
years following the attachment and his interview with the 
plaintiff's' counsel he continued to hold an amount in bank, 
of current funds, sufficient to cover the amount of the at- 
tachment, and kept himself ready, at all times, to pay it 
over to the attaching creditor, whenever required ; the pos- 
session of the funds, so held, was never of any advantage 
or profit to the deponent, as the amount was too small to 
be an object for him to retain it. He allowed it to remain 
in his hands, as much for the convenience of the plaintiffs, 
as for any other cause. 

In the year 1861 the revolution occurred, which resulted 
in the formation of the Confederate government, and in the 
issue of Confederate currency. In common with the whole 
Southern business community, the bank deposits of depo- 
nent (including the attached funds) became converted in 
the natural course of business into a deposit, payable in 
Confederate currency, which then, and for some time after, 
was at par with bank notes and gold. Deponent not being 
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required by the plaintiffs or their counsel to make a special 
deposit of said funds, acted in reference to said funds in 
the same way in which he dealt with his own money, and 
continued his deposits in bank iu the new currency, until 
the month of April, in the year 18(54, when the banks in 
Charleston required all their depositors to withdraw their 
deposits, or allow them to be converted into four per cent. 
Confederate bonds. Deponent had no safer investment with- 
in his reach, and the funds of Lee & Brother, together with 
his own, were converted into said bonds. The fund, which 
thus remained in his hands, without protest or complaint 
from the plaintiffs, shared the fate of deponent's own funds, 
and of all other bank deposits, whether general or special, 
as well as trust funds generally, and perished in value, with 
the fall of the Southern Confederacy. 

Deponent was never called on during the course of the 
whole seven years from 1859, when first served, to this 
date, to pay the money into Court, or to deliver it up to 
the sheriff", or to an assignee, or to the plaintiffs in attach- 
ment, nor was any complaint ever made by the plaintiffs, 
or their counsel, because of a failure to make a formal re- 
turn as garnishee, although they had been informed and 
were well aware, that the subject-matter of their attachment 
was a deposit in the hands of deponent. From this non- 
action on their part deponent concluded that a formal 
return was unnecessary, that the purpose of the summons 
to him was answered by his admission of the fund to the 
plaintiffs' counsel, and that they were content to allow the 
funds to continue with him on deposit, as factor. 

Deponent further swears, that in consequence of the 
service of the said attachment upon him he was prevented 
from paj ing over the said funds to Lee & Brother, although 
they made repeated application to deponent for their funds, 
and he would gladly have discharged himself Irom their 
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claim, but refused to do so in deference to the attach- 
ment. 

E. Q. PiXCKXEY. 

Sworn to before me, this ninth 
day of July, A. D. 1867. 

Theodore G. Barker, 

Magistrate, 

The garnishee appealed and now moved this, in arrest of 
judgment, on the following grounds : 

1. That the motion of the plaintiffs was addressed to the 
discretion of the Court, and the leave to enter up judgment 
was within the control of his Honor, to grant or refuse, 
according to the real equity of the case, between the plain- 
tiffs, as attaching creditors, and the garnishee, and should 
not have been granted. 

2. That his Honor after hearing the uncontradicted 
affidavit of the garnishee, showing how the fund had been 
held by him and how it had perished in his hand, should 
have allowed the affidavit to be filed and discharged the 
garnishee. 

8. That in a case where the garnishee was only techni- 
cally in default, for want of a literal compliance with the 
strict forms of law, without having been guilty of fraud or 
misfeasance or wilful negligence, causing damage to the 
plaintiffs, it is contrary to natural justice and common 
right, that on a mere motion, a solemn judgment should be 
passed against him, and he be condemned for a penalty, 
incurred by a causal omission of a mere form. p 

4. That the judgment of the Court at Common tjLaw 
and under our Constitution should be, properly, the con- 
demnation of a party for a breach of contract, or for 
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damage caused by his wrongful act. That the party con- 
demned is entitled to due process of law or suit, wherein 
the complaint of the plaintiffs and the defence of the 
defendant should be distinctly set forth, for the judgment 
of the Court, as to the law, and in order, that the facts of 
the case may be enquired of by a jury of the country, and 
the damages assessed according to the injury inflicted. 
That his Honor, in this case, should at least, have ordered 
an issue to be made up, between the plaintiffs and the 
garnishee, to be submitted to the jury. 

5. That the mere omission to file a formal return on 
the part of the garnishee in 1859 or 1860, was not a suffi- 
cient ground to entitle the plaintiffs, after a lapse of more 
than seven years, to a judgment, nunc pro tunc, against the 
garnishee, for a fund, which had, during the delay of the 
plaintiffs in perfecting their suit, perished in the hands of 
the garnishee^ by force of circumstances beyond his con- 
trol and without fraud or culpable neglect. 

6. That the plaintiffs are not entitled to claim the letter 
of the law against the defendant, because they cannot clear 
themselves on the record, from technical defects in their 
own proceedings. That the only notice the garnishee ever 
received was technically insufficient, and the plaintiffs were 
guilty of laches in not entering up judgment when obtained 
in 1861, and taking the fund into their own custody at that 
time. 

7. That after the attachment had been served and the 
defendant had come forward with the information he was 
required to furnish, and had admitted to the plainti&V 
counsel, that held the funds of the absent debtor, subject 
to their attachment, the spirit of the attachment act was 
fully complied with, and the plaintiffs by their subsequent 
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non-action, must be presumed to have acquiesced in the 
funds remaining as they then stood, in the garnishee's 
hands. 

8. That it should have been shown to the Court that the 
technical default or omission of the garnishee had put the 
plaintiffs in a worse position than they would have been ia 
if a formal return in writing had been filed. That even 
if the garnishee through excessive caution had obtained an 
order for the payment of the money into Court, the funds 
would have been equally lost to the plaintiffs. 

9. That the garnishee, having refused to pay the money, 
before and during the war to the absent debtor, in defer- 
ence to the plaintiffs' attachment lost the opportunity of 
discharging himself of the debt, and having held the funds 
for the benefit of the plaintiffs, with their seeming acqui- 
escence, should not be held to a more stern accountability 
than any other agent or stakeholder would be held for 
funds left in his hands ; and should not be made to answer, 
as the insurer of funds through a civil war of four years 
duration and political and financial convulsions of an un- 
precedented character and extent. 

Simonton d Barker ^ for appellant. 
ilemminf/er, contra. 

The opinion of the Court was delivered by 

IXGLis, A. J. The purpose of a proceeding by foreign 
attachment is to subject the specific property attached to 
the satisfaction of the plaintiff's demand against the absent 
debtor, when it shall, in due course, have been established. 
(A. A. 1744, § 1, 3 Stat. 617.) To the accomplishment of 
this purpose, all the provisions of the several Acts on the 
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subject are exactly adapted. If the property is at large, no 
one having possession, the officer executing the writ takes 
it into his own possession, and thus the lien is constituted. 
If some third person is in possession, the same effect is 
wrought by serving upon such person a copy of the writ, 
with the prescribed notice endorsed. The surrender of the 
property attached to the sheriff by the party in possession 
not claiming as a creditor, (A. A. 1844, § 1, 11 Stat. 290,) 
or the security given by such party for its forthcoming to 
answer the order that shall be made upon the adjustment 
by the Court of the rights of all the parties, (A. A. 1744, 
§ 1-6, 8 Stat. 617-9 ;) the making up and trial of issues, 
{Lord ads. Arnold^ MS. Dec. 1826 ; Ooldthwaite vs. Bryant^ 
1 McM. 432,) to determine the claim of the party in pos- 
session as creditor of the absentee or otherwise, or the truth 
of his return, or the claim of a stranger as owner of the 
property attached, the delivery thereof to the assignees ap- 
pointed pending the proceeding, or to the creditor himself 
upon its conclusion ; the sale of perishable chattels attached, 
(A. A. 1844, § 45, 11 Stat. 290 ; A. A. 1744, § 7, 3 Stat. 619 ; 
Lord vs. Arnold, MS. Dec. 1826, 1 Eice Dig. 80,) or the 
payment of money into Court, all look to the maintenance 
of the lien so constituted, and the making it ultimately 
effective by the actual condemnation of the property itself, 
to the removal of intervening obstacles thereto, and to the 
preservation of the property until this final purpose can be 
attained. 

When the person who is supposed to have in his pos- 
session or power, property of the absent debtor liable to 
attachment, and is, therefore, served with a copy of the 
writ, makes default by refusal or neglect to return, in com- 
pliance with the notice endorsed thereon, an account of the 
property so held by him, the statutes interpret such default 
as an admission that he has in his hands property liable to 
the process sufficient for its purpose. (A. A. 1744, § 1, 
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3 Stat. 617 ; A. A. 1844, § 3, 11 Stat. 290.) Becaose his 
failure leaves the Court without the necessary knowledge 
of the specific property, and to this extent thwarts and pre- 
vents the primary purpose of the proceeding, the law, as 
the nearest practicable approximation thereto, permits the 
creditor, at least upon the establishment of his demand 
against the absentee, afler notice personally served, and 
upon motion in open Court, to take judgment against the 
garnishee for the amount of his recovery. The attachment 
Acts do not authorize the entry of judgment against the 
garnishee for the plaintiff's demand against the absent 
debtor in any other event than upon such default to make 
the required return, for in no other event is there any 
reason for such a course. In every other case the property 
itself can be reached, and the primary purpose of the pro- 
ceeding be directly accomplished. Proper methods of com- 
pelling specific delivery, for this purpose, of the attached 
property, are provided either by the express terms of the 
statutes, or by the usual practice of the Court in enforcing 
obedience to its orders by its officers or those who, by col- 
lateral connection with the proceeding pending before it, 
are, pro hac vice, subject to its jurisdiction. (A. A. 1844, 
§ 2, II Stat. 290; Westmoreland vs. Tippens, 1 Bail. 514; 
Cohen vs. Sherman^ 2 Sp. 534.) In the present case, if the 
garnishee, Pinckney, had, in conformity with the literal 
requisition of the law, at the term succeeding the return of 
the writ served upon him, (January Term, I860,) duly 
made his return thereto, certainly no judgment could have 
been had against him, then or afterwards, for the absentee's 
debt, though in such return he had admitted his possession 
of sufficient property liable to attachment. The report of 
the Judge, presiding on the Circuit, informs this Court, 
that "at the same time" when the creditor moved for leave 
to enter up judgment against the garnishee, the latter sub* 
mitted a motion for leave to file his return, nurkc pro tunc. 
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which motion was granted, and the return filed. The effect 
of this leave given was certainly to cure the fact of default, 
and therefore to prevent its consequence — the absolute lia- 
bility to judgment and execution for the amount of "the 
debt attached for." The garnishee was thereby, so far as 
the fact of having made a return could affect his position, 
and as between the parties to the proceeding, exactly 
where he would have been, if he had made his return at 
the day limited in the Acts. Whether the events subse- 
quent to the service upon him of the attachment writ, 
which are detailed in his return, can relieve him from his 
responsibility for the production now of the absent debtor's 
property admitted to have been then in his hands, to answer 
the plaintiff's recovery against the latter, is not the question 
at present before this Court for decision, and upon that 
nothing is intended to be said. In a proper form of pro- 
ceeding to enforce his responsibility in this behalf, that 
question can be duly made and properly decided. If the 
return filed, nunc pro tune, is insufficient in its terms for 
the purposes of the plaintiff, it should have been excepted 
to therefor when submitted, and if the exception had been 
deemed well founded, an order for its amendment would, 
no doubt, have been made. {Tavel vs. Barre, 2 Mc. 201 ; 
Nelson vs. ScoU, MS. Dec. 1826, 1 Rice Dig. 80 ; Murrell A 
Foote vs. Johnson^ 3 Hill, 13.) This Court, much as it may 
regret any misunderstanding of the proceedings below, by 
any one of the parties to his own prejudice, does not feel 
at liberty to go, for the facts upon which its judgment is to 
proceed, outside of the report. 

There is no just cause for discontent with the leave given 
to the garnisheee. If the consequence visited upon his 
default is to be deemed a punishment for his contempt in 
disobeying the process of the Court, still the object of the 
denunciation of such punishment is to compel a discovery 
and account of the property in his hands in order to reach 
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it specifically, and thus attain the primary purpose of the 
proceeding. If this discovery and account is had at any 
time before the creditor has, by a due course of proceed- 
ing, " legally proved to the Court the debt attached for," it 
would seem to be in time for its purpose, and the contempt 
to be thereby purged. But if, instead of being a penalty, 
the leave to enter up judgment is merely the just result 
from the admission of sufficient property, which the de- 
fault implies, because it is the nearest approximation to the 
primary object of the proceeding which such default leaves 
in the power of the Court, there is still greater reasonable- 
ness in listening with indulgence to applications to cure the 
default by furnishing the coveted discovery while it is yet 
in time not to delay the creditor in his remedy. 

It is, however, not the mere omission^ which constitutes 
the default thus visited. The " refusal and neglect" men- 
tioned in the Acts imply something more than mere failure 
to appear and make the discovery directed. They import 
wilfulness and purpose in such omission. The fact of 
omission being given, the law very properly presumes wil- 
fulness therein, and throws upon the garnishee the burden 
of showing the contrary ; and therefore it is that sufficient 
cause (if not consistent with the absence of wilfulness and 
purpose, it cannot be sufficient) being shown at any time 
before the order for judgment against the garnishee is 
made, is permitted to cure the default by rebutting the pre- 
sumption. In accordance with this view are the cases cited 
in the argument, {Green vs. McDowell, 1 Bail. 304; Hunter 
vs. Andrews^ 2 Speer, 73 ; Horsey S Co. vs. Palmer & Jordan^ 
9 Rich. 24;) and to this view also conforms the provision 
introduced by the Act of 1844, (§ 3.) which requires motion 
in open Court, after two days' notice thereof to the gar- 
nishee, in order to a leave to enter judgment against him 
for the absentee's debt. If the mere fact of omission to 
make a return at the day renders him absolutely liable to 
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jadgment for the debt, and that omission is not open to 
correction up to the very last moment before order for 
judgment against him, what is the purpose of such a re- 
quirement ? Why shall he have notice of the motion, if he 
is precluded from showing cause against it, and what cause 
can be shown otherwise than in tjie form of a mjtion for 
leave to make his return of discovery and account, nunc 
pro tunc ? The present garnishee, when served with the 
writ, informed the creditor that " he had in his hands the 
proceeds of cotton belonging to the absent debtor, and was 
ready to respond for the funds when required." He made 
no claim as creditor in possession. The plaintiflFs in the 
attachment took no steps to have the attached funds trans- 
ferred to the custody of the sherifl' or of assignees appointed 
pending the suit for the establishment of their claim against 
the absent debtor, or to their own possession, or to have it 
paid into Court, thus apparently acquiescing in, and assent- 
ing to, its retention by the garnishee. When, at the June 
Term, 1861, the amount of their demand was ascertained by 
the Court, no judgment was entered therefor, and no ap- 
plication was made to the garnishee for the fund, or to the 
Court for judgment against him. Persistent non-action 
continued for six years afterwards. In the meantime 
causes were in operation which wrought great and violent 
changes, rendering that which was ample in value at the 
service of the writ, and at the recovery against the ab- 
sentee, for the satisfaction of the plaintiffs' demand, now 
utterly worthless in the hands of the garnishee. In such 
circumstances, would it be just to convert a mere omission 
to make a formal return at the day — clearly not a wilful 
"neglect or refusal" — an omission acquiesced in, if not 
assented to, by the creditor, with full knowledge of all the 
facts which a return would have disclosed, into the occa- 
sion of subjecting the garnishee to an absolute liability for 
the debt, without an opportunity to make and test the 
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question of his responsibility for the disappearance or do- 
struciion of the specific fund attached while thus left in his 
hands, and that, too, when the creditors' own inaction had 
permitted the operation of the causes, which, it is alleged, 
had wrought the waste or destruction, to intervene between 
themselves and the realization of the satisfaction which 
was in their power ? The cause shown for leave to file the 
return, nunc pro tunc, seems entirely sufficient. It is the 
opinion of this Court that the order made on the Circuit, 
granting to the plaintiff, Swann & Brother, leave to enter 
up judgment against the garnishee, B. Q. Pinckney, is with- 
out authority, and should be rescinded ; and it is so ordered, 
and that the judgment so entered, if any, be set aside. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion granted. 
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The State ex bbl. The South Carolina Railroad 
Company vs. William Hood, Treasurer, and F. W. 
Green, Sheriff, Richland District. 

The State ex rel. The Greenville and Columbia 
Railroad Company vs. The Same. 

The State ex rel. The Northeastern Railroad Com- 
pany vs. The Same. 

Taxation — Stock — Oross Income. 

A charter of a railroad corporation exempting the ** stock" of the Com- 
pany from taxation, exempts also its ^^ gross income.^' Such income 
being but an accessory of the stock, which is the principal thing — the 
aggregate of the property and effects of the corporation. 

The case first stated was heard at Richland, Fall Term, 
1867, before Moses, J., who made a report as follows : 

"By the Act to raise supplies, passed on December 21, 
1866, the Legislature imposed 'a tax on the gross income 
of all railroads (not exempted by law) of one dollar on 
every hundred dollars,' and required 'that it be returned 
to and paid directly into the treasury of the State.' — Acts 
of 1866, pp. 396, 397. 

" The South Carolina Railroad Company, not considering 
that the said tax applied to it, made no return, and the 
Treasurer has issued an execution for a double tax in the 
sum of $26,256.76, with orders to the Sheriff to proceed to 
its collection. 

'* The Company seeks by prohibition, to restrain the said 
Treasurer and Sheriff, and all others acting under them, 
from enforcing the process, and the only question before 
me, is as to the liability of the Company for the said tax. 
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** By Act of December, 1827, (8 Stat. 854,) the formation 
of a Company for constructing railroads or canals from the 
city of Charleston to each of the towns of Columbia, Cam- 
den and Hamburg, by the name of the South Carolina 
Canal and Railroad Company was authorized. Its charter 
was extensively amended by the Act of January, 1828, (8 
Stat. 355,) and by the 14th section, (p. 361,) it was provided, 
*thut during the first period of thirty -six years, from the 
completion of the road, the stock of the Company and the 
real estate that may be purchased by them, and connected 
with, and be subservient to the works herein authorized, 
shall be exempted from taxation.' It was stated in the 
argument, without dissent, that the completion was in 1833. 
. '' By Act of December, 1835, (8 Stat. 409,) the Cincin- 
nati and Charleston Railroad Company was incorporated, 
and by the 43d clause of the charter, (p. 417,) * the capital 
stock in the said Company, the dividends thereon, and all 
the property and estates, real and personal, belonging to 
the said Company, were forever exempt from taxation in 
each and every of the States of South Carolina, North 
Carolina, Tennessee, and Kentucky,' and it was further de- 
clared, ' not to be lawful for either of the said States, or any 
corporate, municipal, police, or other authority thereof, or 
of any town, city, county, or district thereof, to impose any 
tax on such stock or dividends, property or estates, pro- 
vided that the said stock or dividends, when the said divi- 
dends sliall exceed the legal interest of the State, may be 
subject to taxation by the Siate in common with other 
money at interest, and interest thereon.' 

"It was not claimed at the hearing, that the said divi- 
dends had exceeded such rates. 

"By Act of December, 1836, (8 Stat. 96,) the Company 
incorporated in the States of South Carolina, North Caro- 
lina, and Tennessee, by the name of the Cincinnati and 
Charleston Railroad Company, and in the IState of Ken- 
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tucky, by the name of the Louisville, Cincinnati and 
Charleston Railroad Company, was to be known as a body 
corporate in all the said States by the name of the Louis- 
ville, Cincinnati and Charleston Railroad Company. 

"In December, 1843, (11 Stat. 273,) the name and style 
of the Louisville, Cincinnati and Charleston Railroad Com- 
pany was changed by Act to the South Carolina Railroad 
Company, and the South Carolina Canal and Railroad 
Company was merged in the South Carolina Railroad 
Company, and all the rights, privileges, and property 
belonging to the said South Carolina Canal and Railroad 
Company, vested in the said South Carolina Railroad 
Company ; so it is thus apparent, that to whatever exemp- 
tions, rights, privileges, and property, either the South 
Carolina Canal and Railroad Company, or the Cincinnati 
and Charleston Railroad Company was entitled, were to be 
enjoyed to the same extent, by the Company which after 
December, 1843, was to be recognized by the name of the 
South Carolina Railroad Company. 

*' The capital stock of the Company, the dividends aris- 
ing thereon, and all the property and estates, real and per- 
sonal, belonging to it, being exempt from taxation by ex- 
press language, (unless I find in the Act of 1866, free from 
ambiguity and probable chance of doubt, words which 
preclude a diflferent conclusion,) I cannot hold that the 
Legislature intended to include this Company as one upon 
which the enactment was to operate. 

. " The establishment of railroads demanding large capital 
and great expenditures, promotive as well of public good 
as of private interest, has been fostered and encouraged by 
this Stiite to a very liberal extent. In almost every in- 
stance, besides full and ample charters, material aid has 
been afforded in the shape of subscriptions and guarantees. 
This aid was not extended either with the expectation or 
hope of pecuniary profit, but was afforded from a due ap- 
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preciation of the great benefits which accrued to the State 
from enterprises of this character, entering so largely into 
all the influences which give prosperity to the country, and 
increasing in every form its commercial and agricultural 
resources. 

"It is not to be supposed that by the Act of 1866, the 
Legislature intended to restrict any of the exemptions or 
privileges it had already extended to the Company ; such 
an intent (even without questioning the right to execute it) 
should be by express words, and not left to be gathered 
from inference. 

"Giving any construction to the words of the Act, I do 
not conceive how they can be held to apply the tax to this 
Company, for whether the words * not exempted by law,' 
are to be referred to those which they immediately follow, 
or to the word 'incomes,' still, in my judgment^ the same 
result follows. Could*the Legislature have employed more 
comprehensive language to exempt this Company from 
taxation at its hands ? AH its real and personal property 
is protected, and what could it hold which might not be 
thereunder included ? If its capital stock, dividends, and 
all its real and personal property are by the aforei^aid Acts 
exempt from taxation, from what sources is the income to 
accrue separate and apart from those named 7 A tax on 
the income must operate as a lax on the dividends, (to say 
nothing of the effect on its ttock and other property,) for 
the dividends are but the portion of the joint profit or fund 
of the corporation to be divided among its shareholders. 
If the tax is imposed on the income, which is the source of 
the dividends, is it not virtually laid on them? 

" It w<Ms contended in opposition to the motion for the 
prohibition, that the Act of 1843, reduces the privileges, 
as it confers only those originally granted to the South 
Carolina Canal and Railroad Company, and not those 
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granted to the Cincinnati and Charleston Railroad Com- 
pany. 

" The Act of 1836, however, only changed the name of 
the Cincinnati and Charleston Railroad Company to that 
of the Louisville, Cincinnati and Charleston Railroad Com- 
pany, but left it with all the powers, rights, privileges and 
exemptions, which its charter had previously conferred; 
and the Act of 1843, also changing the name to the South 
Carolina Railroad Company, in no way deprived it of all 
the rights, franchises, powers, privileges, and exemptions 
which the former Company by law enjoyed. 

" It was also urged, that there was a diflference between 
privileges and exemptions, that the first were only granted, 
not the latter. I do not perceive the force of the objec- 
tion. What is an exemption but a privilege freeing a 
party from some claim or obligation, which but for it, 
he would be compelled to render ? 

"I have rested my judgment, as to the effect of the Act 
of 1866 on this Company, on the various Acts of the Legis- 
lature to which I have referred, and which I conclude ex- 
empts it from the tax demanded. If necessary, I should 
be forced to hold that the Legislature did not intend to 
impose the tax on any railroad company whose capital 
stock it had exempted from taxation by its charter. I 
shall forbear, however, from any expression of opinion 
here on that point, as I will be necessarily obliged to en- 
large upon it, in the judgment I shall pronounce on the 
application of the Greenville and Columbia Railroad Com- 
pany, for a prohibition to prevent the enforcement of the 
same tax claimed of it, which was heard with the motion 
made in this case. 

''Let the prohibition issue against the said Treasurer 
and Sheriff and all others acting under them, in the enforce- 
ment of the said execution, and let all the papers be filed 
with the Clerk of the Court for Richland." 
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The respondents appealed, and now moved this Court to 
reverse the decision of his Honor, Judge Moses, on the 
grounds : 

1. It is apparent fr(»m the Tax Act of 1866, that the 
policy of the Legislature approved the taxation of all rail- 
road companies, as such, all of which had hitherto escaped 
taxation. 

2. The parenthesis, ('* not exempted by law,^^) meant no 
more than the declaration, that in applying this general 
policy to the railroads of the State, the Legislature did not 
mean to abrogate any pre-existing law, on the subject of 
exemption from taxation, and was intended to refer to the 
Courts the question, whether the tax as laid, did or did 
not come under the exemption provided in the charters of 
the roads respectively ; said parenthesis was not, it is sub- 
mitted, intended to designate any class of railroads or any 
one railroad, nor was it intended to admit, or deny, any- 
thing in regard to exemptions, but on the contrary, by ex- 
press reservation, to hold that question open for future 
adjudication. 

3. An income tax has never been considered as the same 
thing with a tax on property. In common acceptation, a 
tax on gross income is not included in a tax on stock or 
dividends J or on property real or personal. Income may 
exist independent of all these subjects of taxation, and fre- 
quently is taxed in addition to all these. » 

4. The various Acts on the subject, when properly con- 
strued, in connection with each other, do not bear the 
interpretation placed on them by the Judge granting the 
prohibition, 

5. That the Treasurer was bound under the Tax Act of 
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1866, to issue the said execution, that it was the duty of 
the Sheriff to execute the same, and that the said prohibi- 
tion was improvidently granted. 

The reporter has Hot been furnished with briefs in the 
other cases, but it is clear from the judgment of the Court 
that the statement therein contained is complete without 
them. 

Hayne^ Attorney-General, for the motion. 
Porter & Conner, contra. 

The opinion of the Court was delivered by 

Inglis, a. J. In the '* Act to raise supplies," of Decem- 
ber 21st, 1866, (13 Stat. S. C. 396,) there is imposed as part 
of a general " tax on incomes,'' a tax of one dollar on every 
hundred dollars of the *' gross incomes of all railroads not 
exempted by law." The three companies severally re- 
lators in the cases before the Court, claim that they are by 
the terms of their respective charters " exempted by law," 
within the meaning of the exception, and are therefore not 
subjected to this tax. In the original charter of the South 
Carolinia Eailroad Company "it is stipulated" that during 
the first period "of thirty-six years, the stock of the com- 
pany, and the real estate that may be purchased by them, 
and connected with and subservient to the works herein 
authorized, shall be exempted from taxation." (A. A. 
1828, Sec. 14, 8 Stat. S. C. 361.) The '* first period of 
thirty-six years," which was ** to be computed from the 
time when the said railroad should be completed for trans* 
portation," (1833,) has not yet expired. In the 43d section 
of the Act of 1835, (8 Stat. S. C.417,) creating the " Cincin- 
nati and Charleston Bailroad Company," which is supposed 
to have been by subsequent legislation (A. A. 1843, 11 
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Stat S. C. 278) incorporated into the charter of the South 
Carolina Bailroad Company, fuller and more specific terms 
of exemption are used. As, however, this latter Act does not 
seem to the Court materially to enlarge the exemption prom- 
mised in the original charter, it will not be necessary to ad- 
vert more particularly to this difference of phraseology, or 
to consider the precise effect of this subsequent legislation. 
In the charter of the Greenville and Columbia Railroad Com- 
pany (A. A. 1845, Sec. 16, 11 Stat S. C. 329) there is a similar 
exemption of that company " during the term of thirty-six 
years from the time of its corporate existence," in lan- 
guage almost identical with that used in the original char- 
ter of the South Carolina Bailroad Company. The North 
Eastern Railroad Company was incorporated in 1851, (12 
Stat S. C. 129,) " for the terra of fifty years," and by a sub- 
sequent amendment of its charter (A. A. 1855, Sec. 1, 12 
Stat. S. C. 407j " the stock " of the company, and the real es- 
tate that it then owned, or should afterwards acquire, con- 
nected with, or subservient to the works authorized in the 
charter, were exempted from all taxation during the con- 
continuance of the charter. ''The «toc^" of each of these 
companies and its real estate, employed in, or subservient 
to its chartered enterprise, are thus, in express terms, ex- 
empted from taxation. Is the gross income of its railroad 
exempt ? 

On the part of the relators, it has been argued, that the 
General Assembly intended not to impose this tax upon 
any company which by any existing law was then at all 
exempted from taxation, though not in terms or in effect 
from this particular form of tax, and thus to grant all such 
already favored companies a new and additional exemp* 
tion, "not exempted by law," in the parenthesis is, it is 
said, a predicate not of " incomes," but of railroads. This 
may be conoeded, and still the inquiry " exempted by law " 
from what? remains to be answered, and the only proper 
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answer is — *' from this particular form of tax now imposed 
upon railroads." Distinctions of this kind are odious and 
unjust, unless founded upon considerations of public benefit, 
and there can be no such reasons for thus discriminating in 
favor of railroads already completed and in operation ; the 
fact that in the past legislation these companies had been 
privileged beyond others, instead of a justification, would 
be an aggravation of the present favoritism. Grants of ex- 
emption from a common burden of public charge are to be 
strictly construed. "Every exemption must be couched in 
such plain and unambiguous language as to satisfy the 
Court beyond doubt that the Legislature intended to create 
the exemption. Such a right can never arise by mere im- 
plication, and all laws granting the exemption are to be 
most strictly construed." (Blackwell, Tax titles, 408-10 ; 
Dwarris Stat. 648.) To adopt the interpretation of the ex- 
pression " not exempted by law," which is thus asked, by 
adding, in order to the completion of its meaning, *' from 
taxation," instead of " from this kind of tax," would surely 
be a wide departure from this wholesome rule. The true 
inquiry here is, whether by any past legislative grant of 
exemption, the General Assembly was precluded from the 
imposition of (his form of tax. The purpose was, not to 
show favor, but to keep faith, and to exempt from the im- 
position of this tax those companies, and those alone, upon 
which the State had, for adequate considerations, engaged 
not to impose it. The right of each of these relators to ex- 
emption from this particular tax, if it exist, must, therefore, 
be derived from the grant contained in its charter. 

The "stock" of a railroad company is the aggregate of 
the property and effects of the company, which as a princi- 
pal or capital fund is employed in, or made subservient to 
the prosecution of the specific business for which the com- 
pany was chartered. In its original form, it is the sum of 

the moneys, contributed in fixed proportions, for the pur- 
VOL. xV. — 13 
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poses of the adventure, by the persons willing to take part in 
it, but, by speedy conversion, it becomes the lands, rights of 
way, roadbed, track, depots, workshops, machinery, engines, 
carriages, &o., acquired, or constructed by or for the com- 
pany, and the franchises derived from the Legislative grant. 
The individual contributories are denominated ^^stockholl- 
ers^ They are holders of the ** stock " in shares propor- 
tionate to their several contributions ; but they are not in 
Jaw owners, either jointly of the whole, or severally of dis- 
tinct parts of the property and effects which thus constitute 
the stock of the company. I'hey cannot, as individuals, 
dispose of it or any part of it, by sale, gift or otherwise, nor 
can it, at common law, be taken in executicm for their sep- 
arate personal debts. The legal title to the whole is in the 
body, not as a firm of partners, nor as an association of 
part owners, but in its corporate capacity, as an artificial 
being. It holds this legal title, however, upon the trust to 
employ the stock — the visible property, funds and fran- 
chises, in carrying on the chartered business, only for the 
use and benefit of the individual stockholders, and to dis- 
tribute to these, in shares proportioned to their several in- 
terests, from time to time, during the continuance of the 
corporate existence, the profits arising from such employ- 
ment, and, at the dissolution of the corporation by the ex- 
piration of the charter, or otherwise, the proceeds of any 
residue of the corporate property, funds and effects, which 
shnll then be on hand. The right to his just share in this 
distribution is the exact interest or property which the in- 
dividual stockholder has— a right in the nature of a chose 
in action, to be enforced, if denied or withheld, by suit — an 
equity like thv^ interest of an ordinary cestui que inist. It 
is in consequence ef this identity of the ''stock," whether 
regarded as an a^'gregate vested in the corporation as a 
legal estate, or as shares vested in the individual corpora- 
tors as equitable interests, that " in the absence of any exemp- 



APPEALS AT LAW. 187 



Charleston, Jannary, 1868. 



tioriy while the capital stock of a corporation may, in the 
discretion of the Legislature, be taxed as an aggregate to 
the corporation, according to its value, or to the stockhold- 
ers, on account of their separate ownership of it, it cannot 
be taxed at the same time in both modes." for this would 
be double taxation. (Aug. & Ames on Corp. Sec. 461, et seq.) 
And hence also, it necessarily results that a general ex- 
emption of a corporation from taxation operates to exempt 
the shares of its stock in the hands of the individual corpor- 
ators, as their several property, from taxation theieon. 
**The aggregate could not be taxed without its having the 
same effect upon the parts, that a tax upon the parts would 
have upon the whole." {Gordon vs. Ann. Tax Court, 3 
How. S. C. R. 13S; and see Gordon vs. Mayor, <tc., of Bah 
timovp, 6 Gill, 231.) 

In The Kincj vs. Vndeivall^ (2 Burr. 991,) it was held, 
that when land was taxed in the hands of the occupiers, 
the quit rents and other profits derived therefrom in the 
hands of the landlord could not be taxed ; and in The King 
vs. Church Wardens^ <tc., o/* Alberltiry^ etc., (1 East. 534,) 
when this case was cited, Lord Kenyon said, '* The case of 
quit-rents goes on the objection of double-rating the same 
property in the hands of the landlord as well as of the 
tenant." "Landlords who derive a certain profit upon it 
in the nature of rent could not have been rated, because 
that would be to rate the subject matter twice." The "in- 
come" of a railroad is, at least, as closely indentified wiih 
its " stock," as the rent with the land out of which it issues. 
Such income is the produce of thestock, the money earned 
by the employment of the corporeal property and funds of 
the company in the exercise of its franchises ; and there- 
fore, when the shares of corporate stock, in the hands of 
individual holders, are taxed, eo nomine, the corporation 
itself is not liable to be taxed for personal estate or for 
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" income." (Aug. & Ames on Corp., sec. 460 ; Boston Water 
Co. vs. Cihj of Bostm, 9 Meic. 199.) 

To impose taxes upon the company in respect of its 
" stock," and also in respect of its " income," at the same 
time, though not more reaUy, is yet certainly more manifestly 
a '* double taxation," or *' twice taxing the same subject mat- 
ter." In other words, taxing the "income" of the stock is 
only another mode of taxing the "stock" itself; and hence 
an exemption of the " stock " in terms from taxation would 
be nugatory, if the income was not thereby equally exempt. 
If the income can be taxed, the stock is not exempt. In 
The State ex rel. S*'bring et al. vs. The City Council of 
Charh'iton^ (5 Rich. 561,) the Court of Errors' of this State 
decided that, where by the terms of a bank charter '*the 
corporation and the stock thereof is relieved from the 
payment of all taxes during the time for which it is in- 
corporated," a tax could not be imposed on the dividends 
received by the stockholders on the shares of stock held 
by them severally. The argument by which this conclu- 
sion is reached derives all its force from the fact, that the 
'* stock ^' is exempted. The two relators were holders of 
stock in different banks, in the charter of one of which 
there is an express exemption of the "stock" eo nomine^ 
but in the other only the corporation is I'elieved from all 
taxes. And the conclusion attained is made to embrace 
both cases expressly on the ground, that however different 
the language in the various bank charters in this particular, 
'* the design was and the effect has been to put each on the 
same footing." 

A corporation is an artificial being, the creature of posi- 
tive law, wholly distinct from the natural persons compos- 
ing it, its identity being unaffected by changes, however 
extensive and frequent, of these. An exemption of the cor- 
poration, considered as a person merely, cannot necessarily 
involve an exemption of the individual corporators as per- 



APPEALS AT LAW. 189 

Cbarleeton, January, 1868. 

— 1 — - - -fci^r - ----- - — - * - . r - - » ^ ^_. . 

sons. But an exemption of a corporation as such, as of a 
natural person, from all taxation, must be understood to ex- 
empt not merely the person^ but also all the properly of the 
corporation, as had been previously held in The Slate Bank 
et al vs. The City Cotincil Ac, (3 Rich. 842 ;) and the legal 
effect was the same, therefore, as if " stock " had been ex- 
pressly named in the exemption of each charter. " Relief 
of the bank from all taxation," says the Court, "includes 
property of the bank ; relief of the citizen from all taxation 
includes the property owned by him; each as incident.**. 
If this be so of persons, natural or artificial, the principle 
must equally apply to things." 

But if the "dividends" on the " stock " which are at 
least only the net " income " or profits thereof distributed 
among the individual corporators according to their re- 
spective interests, are, after they have come into the hands 
of the stockholders and thereby ceased to be property of 
the coiporation, exempted from taxation, by an exemption 
therefrom of the " stock," how much more surely exempted 
thereby must be the "gross income" — the entire earnings 
of the "stock," while still the property and in the hands of 
the corporation itself, and then chargeable with the current 
expenses of the business, for defraying which it is in itself 
possibly insufficient and would be rendered more probably 
so by this additional expense of the tax. This is assumed, 
as if beyond controversy, in the argument of the Court in 
Sehring^s case, {uhi supra.) "If the citizen be relieved 
from the payment of taxes on a house and lot, by no fair 
construction could the rent he might derive be the subject 
of taxation." " If the citizen intending to invest his pri- 
vate capital in bonds at interest, should secure relief from 
taxation thereon, by no just interpretation could he be de- 
prived of the profits of his investment by a tax on the in- 
terest accruing from year to year." " Profits on stock re- 
maining in the bank are not taxable, though segregated they 
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may be from other funds. In what lies the difference, 
when transferred to the individual stockholder and when 
held by the stockholders jointly, is not easily perceived." 

But what was the purpose of these exemptions? Al- 
though it has been elsewhere gravely denied, it would yet 
seem that a government may grant a special exemption 
from taxation, just as it may relieve individuals from 
other public burdens, such as a jury or military service, or 
may give bounties, ensure exclusive privileges as of copy 
or patent rights, or road, ferry, bridge or banking franchises, 
or depute the exercise of the right of eminent domain, or 
confer other special immunities. But as the government 
is a trustee of its powers for the use and benefit of the 
State or political community, the only legitimate ground 
upon which it may grant such special distinctions 
is, that thereby is secured some benefit or advantage to the 
public, which is supposed to be an adequate return for the 
concession. In every instance where there is accorded to 
an association of persons the limited liability and other 
advantages of a charter of incorporation, it is, in theory at 
least, for the accomplishment of some enterprise important 
to the public, which individuals separately are not able to 
undertake, or for the prosecution of which they will not 
venture their whole estates under a general liability; 
and such also is or ought to be the consideration for 
every special privilege or immunity conferred in the 
charter. Thus in the present cases, because the con- 
struction and conduct of the railroad proposed under each 
of these charters was regarded as a public benefit, (and 
who can doubt that it has proved so ?) the franchises of in- 
corporation and of making and exclusively using for gain 
a highway of travel and transportation, and to this end of 
condemning and appropriating the lands of individuals 
or the use thereof, &c., &c., were conferred as inducements 
to persons; who could spare the means, to embark them in 
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the enterprise, and as a further inducement, was added 
this, that the portion of their estate which they should 
so venture, the naoney they would contribute to the neces- 
sary capital, the " stock " they would take, should, in con- 
sideration of this benefit to the public, for the period 
named be relieved from the liability to taxation to which 
their other property or this same money otherwise invested, 
might be subject according to the changing exigencies of 
the government. The necessity both of the privilege and 
the immunity to the success of the enterprise was enhanced 
by its magnitude, and the merely experimental nature of 
the venture invited the uncertainty of individual remuner- 
ation. To compensate for and as fttr as possible diminish 
this uncertainty, the expenses attending the proposed em- 
ployment of their capital were to be reduced by discharg- 
ing it, while thus employed from the general burden of 
contributing to the public charges. To tax this "gross 
income" of that employment of their capital, to which it 
was the very object of tendering these privileges to invite 
them, would be little else than to turn the tempting fruit 
into ** apples of Sodom," in their grasp to convert what had 
worn the semblance of a substantial benefit long enough 
to accomplish the purpose of its exhibition, into a mere 
illusion. For the *' gross income" is necessarily all that is 
received from the investment or employment of capital, 
without any deduction of the outgoing expenses attending 
its earning and gathering ; and the existence of such income 
is entirely consistent not only with an unprofitable, but a 
positively losing business, inasmuch as the whole income 
might not sufiice for defraying the cost of conducting the 
enterprise. 

To admit an intention to retain such a power to impose 
a tax, under a new form and a new name, upon the em- 
ployment of the capital stock while expressly exempting 
that " stock " itself from taxation, a power not only to de- 
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prive such employment of profit, bat to inflict upon it a 
loss, would be to impute bad faith of which the General 
Assembly cannot be supposed capable. 

It is the judgment of this Court, that each of the relators, 
The South Carolina Railroad Company, The Greenville 
and Columbia Railroad Company, and The Northeastern 
Railroad Company, is ** exempted by law," by the proper 
construction of the terms of its charter, from taxation upon 
its " gross income," and is consequently excepted from the 
operation of that clause of the "Act to raise supplies, &c., 
of December 21st, 1866," in which is imposed a tax of one 
dollar on every hundred dollars of "the gross income of 
all railroads (not exempt by law.)" The motion to reverse 
the order in the Court below for a prohibition made here 
in each of these cases is refused, and the appeals are dis- 
missed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion rpfused. 
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Hannah Enston vs. Daniel Mixbr. 

Confession of Judgment — Practice, 

Confession of judgment made 5th of January, 1861, and judgment en- 
tered 8th of June of same year. Defendant had died on 27th of May, 
before the entry was made, and two terms of the Court had been held 
between the date of the confession and the death of defendant. A 
term's notice had not been given as directed by rule of Court ; Held^ 
that the entry was irregnlar, and judgment set aside. 

BEFORE MUNRO, J.. AT CHARLESTON, APRIL TERM, 1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

"This was a rule in behalf of Mrs. Mixer, ad- 
ministratrix of the estate of the late Daniel Mixer, upon 
the plaintiff, to show cause why satisfaction should not be 
entered on the judgment in the above stated case, which 
had been confessed by her intestate in his lifetime, to the 
plaintiff, in the sum of $5,000, as collateral security for the 
payment of the rent of the Charleston Hotel, of which he 
was the lessee. 

"The judgment appeared to have been confessed on the 
5th day of January, 1861, but was not entered up until the 
8th day of June, following. 

" The main facts of tlie case as disclosed by the affidavits, 
are these : The plaintiff being owner of a moiety of the 
Charleston Hotel, by an instrument executed on the 21st 
day of December, 1860, leased the s«ime to the said Daniel 
Mixer, for a term of five years, at an annual rent of ?5.000, 
in quarterly payments, tlie lease to commence on the 20th 
day of April, 1861 ; and for the better securing the pay- 
ment thereof, Mixer confessed the above mentioned judg- 
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iiient. In iho month of May, 1861, Mixer died intestate, 
and his widow, the actor in the present motion, administered 
upon his estate; and continued to occupy the premises, 
carrying on the business of the hotel, and in all respects 
complying with the terms of the lease, until the bombard- 
ment of the city by the Federal forces in the fall of 1863 
rendered a longer occupation of the premises utterly imprac- 
ticable. 

" It appears that the Federal batteries opened their fire 
upon the city some time in the month of August of that 
year. I'hc hotel being completely within the range of the 
enemy's guns, the consequence was, that in a short time 
afterwards it was entirely abandoned by all its inmates, ex- 
c.pt a Mr. White, who alone remained (and that, too, at the 
peril of his life) in order to protect the premises. The re- 
lator's furniture was subsequently removed to a place of 
security, and the rent of the premises paid up by her to the 
1st (or 15th) of January, 1864. This was the last payment 
of rent that she made under the lease. 

" It further appeared, that some time in the year 1863, 
Theodore I). Wagner became the proprietor of the other 
moiety of the hotel, which he subsequently leased to Mr. 
White, the person who remained in charge of the hotel; 
and in the early part of the year 1864, the relator also 
transferred to Mr. White all her interest in the balance of 
her lease, and submitted a proposition to the respondent, to 
accept of White as her tenant, to which the respondent 
yielded a conditional assent, but as White refused to give 
the required security, the proposition failed of success. 

** In the month of August, 1864, a demand was made 
by the respondent's agent for the arrears of rent and pos- 
session of the premises. This was replied to by Mr. 
O'Connor, the relator's counsel, who, while he disclaimed 
his client's liability for rent, directed the agent to take 
possession of the premises. 
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" Things appeared to have remained in this condition 
until the surrender of the city to the Federal forces in Feb- 
ruary, 1865. Whether the respondent took possession of 
the premises immediately after the surrender did not ap- 
pear; certain it is, however, that on the 15th of March, 
J 865, she executed a lease of the hotel to one Stetson, 
without a formal surrender of the premises by the relator. 

"The grounds relied on by the relator in support of her 
motion, were: 

" 1st. That her expulsion from the premises by an irre- 
sistible hostile force, was sufficient to exempt her from the 
obligation imposed by her intestate's covenant to pay rent, 
so long as such force continued. 

" 2d. That as an entire term had intervened between the 
confession of said judgment and the time it purports to 
have been entered up, during which time her intestate had 
departed this life, the plaintiff had no authority to enter up 
her judgment, without first complying with the terms pre- 
scribed by the rule of Court in such case made and pro- 
vided. 

" While on the other hand it was insisted, in behalf of 
the respondent : 

" 1st, That where premises are rendered uninhabitable 
by casualty or vis major^ there is but one of two things that 
will relieve the lessee from the binding force of his contract 
to pay rent, namely, either an express covenant in the lease 
to that effect, or a surrender and acceptance of the premises 
by the lessor. 

"2d, That the rule of Court referred to has no applica- 
tion whatever to confessions of judgment, but only applies 
to such judgments as are rendered in Court. 

" It would be difficult to conceive of a stronger case of 
vis major, and one better calculated to test the principle 
than the one under consideration. 

" Against an entire or partial destruction of the premises, 
either by fire or the act of God, the lessee is protected by 
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a covenant in the leasa ; but as against external, or hostile 
force, there is no provision whatever ; so that in the ab- 
sence of any express covenant to that effect, the single 
question that presents itself is, Whether the lessee is ex- 
cused under the general law from the payment of rent ? 

"Whether in a case like the present, where the lessee is 
driven from the premises by external violence, and thjre 
is an express covenant in the lease for the payment of rent, 
the loss of the rent should be visited upon the lessor or the 
lessee, is a question about which the authorities, to say the 
least of them, are anything but consistent. For while 
many of the English cases, and the same may be said of the 
American, maintain the doctrine that the loss should be 
visited upon the lessee, a contrary doctrine is maintained by 
the civil liiw, and by the law of those countries, as for 
instance France and Scotland, where the system has been 
adopted, and Puffendorff (B. 5, ch. 6, sec. 2) considers the 
rule of the civil law to be just and equitable.— See note {a) 
vol. 8, Kent, p. 602, where these authorities will be found 
collected. And it must have been upon some such ground, 
although it is not so stated with respect to the case, that our 
own case of Bailey vs. Lawrence, (1 Bay, 499,) was decided. 

*' The report of the case is exceedingly brief, and is thus 
stated : 

"'Defendant driven off by the casualties of war, and 
deprived of tlie enjoyment — 

" ' Resolved, per curiam, The defendant ought to pay for 
the time he peaceably enjoyed the premises, but not for the 
time he was prevented by the casualties of war.' 

''However briefly this case may have been reported I 
felt bound to treat it as an authority, quite as obligatory 
upon me as if it had occupied as many pages as it has lines, 
and accordingly sustained the relator's motion. 

" I expressed no decided opinion on the second ground, 
deeming it sufficient to rest my judgment on the one 
already indicated.'* 
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The respondeat appealed on the grounds : 

1. That the confession of judgment was given as a col- 
lateral security to the plaintiff for the payment of the rent 
of the Charleston hotel: and as there was rent due and 
unpaid under the lease until March, 1865, when the lessor 
took possession, the order to satisfy the judgment, it is 
respectfully submitted, was erroneous. 4 Baoon^s Ab. Rent 
L. ; Morehead vs. Barrel^ Chev. 100 ; 4 Bacon's Ab. Rent L. ; 
8 Kent, 371, 872, 373 ; Taylor's Ld. & Ten., sec. 872, 879, 
278, 282. 

2. That under the lease nothing save the act of God, fire 
or proceedings for partition could exempt the lessee from 
liability for rent until the lease was rescinded by the 
lessor's consent, or the expiration of the term for which it 
was leased. Pollard vs. Shaffer, 1 Dal., 210; Hallett vs. 
Wylie, 8 Johns. Rep, 44; Pym vs. Blackburn^ 8 Ves. 34; 
Holtzapftl vs. BakeVy 18 Ves. 115. 

3. That the lessee was bound to surrender and deliver 
up the leased premises ; and until the premises were sur- 
rendered and delivered up, the lessor was entitled to rent 
up to the period when she took possession. 

4. That the lessee^s solicitor's written suggestion that the 
lessor could take possession of her moiety of the hotel, was 
uQt a performance of the covenant to surrender and deliver 
up possession of the leased premises. 

5. That the order to enter satisfaction on the judgment 
was in other respects illegal. 

PhillipSj for motion. 

0^ Connor and MeOradyf contra. 
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The opinion of the Court was delivered by 

Wardlaw, a. J. The question to which, in the argu- 
ment of this case, attention was principally directed, con- 
cerns the obligation of the tenant under his covenant to 
pay rent, during his expulsion from ihe demised premises by 
an irresistible hostile force, without default on his part. 
But this question has not been considered, because the case 
does not present it neatly, inasmuch as the case depends 
upon the present efficiency of a judgment which, if valid, 
cannot be satisfied, if any small sum, under any of the 
views urged by the plaintiff, remains unpaid; and because 
there being another ground on which the case must be dis- 
posed of in favor of the defendant, a decision of the ques- 
tion which we have mentioned in his favor would not be 
authoritative. The Court therefore has confined its inquiry 
to what the Circuit Judge reports as the second ground 
which the relator relied upon before him, upon which 
ground, presented in the first of the grounds of appeal, both 
parties have been heard here. 

The material facts and dates are these, all of the year 
1861 : — The confession was signed January 5, and was an 
ordinary confession, written upon a declaration in indebit- 
atus ossnm.psity no terms nor arrangements being contained 
therein, or in any way shown to have been connected there- 
with. The January term of the Court for Charleston com- 
menced the second Monday of January ; the April term 
commenced April 22, and ended by adjournment May 13; 
D. Mixer died May 27; the judgment was entered June 8, 
and the June term commenced June 17. 

Judgment was then entered in the vacation which fol- 
lowed the second term after the confession, during which 
vacation, and before the entry, the defendant died. So that 
if the confession was, as it must be supposed to have been, 
an acknowledgment of what took place in a pending suit 
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at the term preceding its date, (October, I860,) the entry 
was in the vacation which followed the third term, that, 
at which took place the transaction, which was entered, 
being reckoned the first. 

The case of Keep vs, Leckie, (8 Rich. 154,) which in many 
respects is similar to this, differs in this important particular: 
that there by express agreement of the parties, carefully 
written, and connected with the confession, special terms 
were stipulated, and a contingency was provided, before the 
happening of which there was no default, and could be no 
entry of judgment. The dispute was whether the implied 
waiver of notice contained in the agreement was not with- 
drawn by the defendant's death. But here there was noth- 
ing to hinder the entry of judgment immediately after the 
confession. It was intended as a collateral securitv, but it 
was entrusted to the plaintiff's attorney, to be used at his 
di.scretion, according to his views of expediency, in refer- 
ence to the plaintiff's interests. If delay until two terms 
had passed was permissible, what prevented delay for seven 
years or more? To make the judgment relate to a term 
during the defendant's lifetime, it was necessary to enter it 
before the term next after his death ; but it' a confession 
dated in January could by fiction be made to sustain an 
entry as of the April term, which next preceded the death, 
why could not, with no more inconsistency of dates, a con- 
fession of 1861 have sustained an entry as of October, 1867, 
if Mixer had lived until January, 1868. There is no limit, 
unless we apply the 10th Rule of Court, That ford ids the 
entry of a judgment, without a term's notice, after the sec- 
ond term subsequent to that at which it was obtained ; the 
term at which it was obtained being reckoned the first. It 
is an indulgence granted to a confession in vacation, when 
it is considered, and allowed to be entered, as a judgment 
obtained at the term next preceding; but if as good as a 
verdict or a final order of Court, a confession is no better, 
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and can claim no exemption from a rule, which may often 
serve to prevent great abuses. 

It appears then to the Court that the entry of judgment 
was irregular and void, and the judgment is accordingly 
set aside. 

Motion dismissed. 

DUNKIN, C. J., and Inglis, A. J., concurred. 
Motion dismissed. 
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Jane Conlin, Administbatkix of James Conlin, vs. 
The City Council of Chableston. 

Pleadings — Negligence — Contributory Negligence — Master 
and Servant — Independent Contractor, 

In an action by an administrator, under the Act of 1859, to recover 
damages for causing his intestate^ s death, the declaration should phow 
the existence of one or more of the parties (wife, husband, parent, 
and children) for whose benefit the actioi^ lies. 

An objection to a declaration which might have been fatal on demurrer, 
held, to have been cured by the verdict, and motion in arrest of 
judgment refused. 

One who has himself contributed to the cause of the damage of which 
he complains, cannot recover against another who also contributed to 
the same cause ; but this must be understood of the proximate, and 
not any remote or collateral cause. 

The rule which exempts a master from liability to a servant, for injury 
caused by the negligence of a fellow-servant, is not confined to cases 
where the two servants are engaged in a common business which 
their joint efforts are required to accomplish. 

The owner of property is not liable for private wrongs done in the 
prosecution of his work by an independent contractor, who has been 
employed by him to do some work upon it for the owner's benefit, 
but who is not subject to his, the owner's control. If the work in- 
volved danger to others, and the contractor was known to be un- 
worthy of trust, or if the thing done amounted to a public nuisance^ 
then the owner might be liable. 

BEFORE MOSES, J., AT CHARLESTON, JUNE TERM, 1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

'*This was an action on the case brought, as plaintiflTs 

attorney, in his opening remarks, said to the jury, by the 

plaintiff as administratrix of James Conlin, under the Act 

of 1859, to recover damages of the defendants for the death 
VOL. XV. — U 
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of the intestate, caused by the wrongful act, neglect, or de- 
fault of the defendants. The pleadings were in no way 
brought to my attention, and no question raised in regard 
to thern. 

"James Conlin died March 22d, 1866. He was thirty- 
eight years of age, sober, of good health and habits. At 
his death, his family consisted of the plaintiflF, his widow, 
the administratrix, and three children. A child, since his 
death, has been born of his wife, and he, therefore, left four 
children. He supported his family comfortably and hand- 
somely. He worked by day in the yard of the South 
Carolina Railroad Company, at one dollar and fifty cents 
per day, and since December, 1865, served the defendants 
as one of the steeplemen at St. MichaelV Church, at night, 
at twenty dollars per month. Had been before a steeple- 
raan at Orphan House. The steeple is under control of 
guard house, and that is under control of City Council and 
Chief of Police ; at night under the exclusive control. On 
the second floor of the steeple is a trap-door or round hole, 
six or seven feet in circumference, for which there is a cover 
or door ; this may be passed when open by going around 
it, leaving it to the right, on going up to the third floor, 
not in the way. On the third floor the trap-door, four by 
four wide, constitutes the floor, or part of it, and opens 
with hinges. The steepleman, to go to his place, has to 
pass both these floors, and must cross that last floor. Before 
the war, the steepleman always carried lanterns, but during 
the war, when the signal corps occupied the steeple, the 
military authorities stopped their doing so. After the re- 
organization of the police department, December, 1865, 
lanterns were at the guard house for the steeplemen, if they 
wished to carry them, and the sergeant of the guard said, 
he had cautioned them to carry them, although he never 
ordered them to do so, and he knew they went up without 
a light. Two of the steeplemen said it was a matter of 
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option to carry a light, no dereliction of duty not to do so, 
no pan of duty to carry one, and not so ordered. When it 
was the custom to ring the bell at seven and nine o'clock, 
always carried a light ; as one said, would not bother with 
a light when no bell to ring. Prudent to carry alight; 
not much difficulty with a lantern to get by ; without it, if 
hole open, would fall in. A new hand took a light till he 
got used to the run of the place, 

" It appeared, that about the time Conlin died, one Pat- 
tuce (or Paturzo) had made a contract, with the Mayor, to 
put up a bell in the steeple, and the Mayor was not to su- 
perintend him. Began his work March 22d, 1866, about 
eight o'clock a. m; at eleven o'clock, a. m., had all the 
tackle and purchase up ; the bell was to have been there by 
three o'clock, but did not come ; he quit work at eleven 
o'clock ; he opened both the trap-doors, as it was necessary 
for his ropes to pass through them ; did not shut them ; the 
ropes prevented ; did not know any one was to go up at 
night ; left no notice at guard house, or any where, that it 
was open ; everybody could see it was open. Pattuce had 
been a rigger forty-eight years, and has great experience in 
taking down and putting up bells. Took down nearly all 
from the churches during the war ; was to get for this job 
one hundred and fifty dollars. He left the doors open ; the 
tackle was rigged to a beam above the floor to which the 
bell was to be raised. The wrench, to hoist^ was placed on 
the floor where the bell was to be raised ; two blocks, one 
fixed to the beam, and the other loose, or swinging ; ropes 
used ; the block was raised by the wrench. The block 
could have been hoisted up to the stationary beam, and the 
ropes could have been coiled on the beam ; this could have 
been done in an hour. Main rope one and a-half inch in 
diameter, and about four in circumference ; and when this 
was done (which would have taken an hour) the trap door 
or hatchway, could have been closed. 
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" Conlin had the first watch that night, seven till nine 
o'clock, p. M. He went up ; not calling the hour at quar- 
ter-past seven attracted notice ; one-half and three-quarters 
past seven not called, a man was sent up with a lantern 
from guard house, to see if he was asleep, and to ascertain 
tSie cause of his not calling ; returned ; could not find him, 
but found his cap on second floor, near the hole which was 
open, and had gone up to third floor and found the door, 
which made the floor, open. After this report of the facts, 
a sergeant was sent up, and a lieutenant went with him. 
By lowering a lantern from above, Conlin was found, on 
the ground floor of the church, mashed, crushed, and dead. 
There was no dispute, the fall had occasioned his death. 
Such is a statement of the case, from plaintiflf^s testimony. 
Defendants offered none. 

"I charged the jury that whatever liability attached to 
defendants, if any, it was and must be the same as would 
attach to an individual, under the like circumstances. That 
to make the defendants liable, the loss must be traced to 
their negligence or misconduct, sufficiently natural and 
proximate, and uncontrolled by the agency of the plaintiffs 
intestate. 

" That if the party contributed to his own misfortune, or 
if, by the exercise of ordinary care, he might have avoided 
the consequences of defendants' negligence, he is regarded 
as the author of his own wrong; in other words, if the mis- 
chief complained of, be the result of the combined negli- 
gence of both parties, they must remain in aiatuo quo, for 
there can be no legal injury where the loss is the result of 
the common fault of both. 

" That the plaintiff was not prevented from a recovery, 
from the fact that the intestate and Pattuce were servants 
in the same employ. That to exempt from liability, by 
reason of their having been in the service of the same era- 
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ployer, they must have been engaged in a common busineil, 
which their joint efforts were required to accomplish. 

" That if the cause of the injury was the act of an inde- 
pendent contractor of the defendants, they would not be 
liable to the plaintiff'. That it was a question, however, for 
them to determine, wh-ether Pattuce stood in the relation of 
such independent contractor, and to conclude, on this point, 
they should inquire what was his contract, and the nature 
of it ; did it giv« exclusive use and right to the contractor 
over the place; how long was such exclusive use and right 
to continue; and how, as to the intestate, engaged by the 
defendants, to do a duty in the same place by night, was 
this exclusive use and right to be regarded. Did the de- 
fendants, as to him, reserve^ in and to themselves, the right 
to use and occupy the place by night, for the duties which 
they required the intestate to perform for them- 

" That after hearing the iwstructions they had received, 
it was for them to decide if the death of the intestate was 
caused by the wrongful act, neglect, or default of the de- 
fendants, and after very much narrowing the boundaries 
which the plaintiff had claimed as the extent to which they 
were entitled to damages, if the jury should find for her, I 
left the case with them* 

'* They returned a verdict for plaintiff for five thousand 
dollars/' 

The defendants appealed, and now moved this Court for 
a new trial and in arrest of judgment, on the grounds : 

For a New Trial. 

1. Because the deceased, James Conlin, by his own neg- 
ligence, or want of proper care, contributed to the casualty, 
whereby he lost his life, and the plaintiff is, therefore, with- 
out remedy against the defendants. Wiiherly, Admx. vs. 
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Megent^s Canal Company, 104 Eng. Cora. Law Rep. 2, and 
cases cited in the note ; Caughlan vs. Bait, and Ohio R, R. 
Co. Amer. Law Register, May, 1866, p. 406; Zemp vs. 
Northeastern R. R. Co. 9 Rich. Rep. 90 ; Wiiktls vs. Buf- 
falo Railroad, 14 Barb. 585; Barnes vs. Cole, 21 Wend. 
188 ; Brom vs. Maxwell, 6 Hill, 592. 

2. Because Conlin and Paturzo were in the same employ, 
and, the defendants, the common employers, were not liable 
for the negligence of Paturzo, in leaving open the trap- 
doors through which Conlin fell. Mtcrray vs. Railroad Co. 
1 McMul. Rep. 401 ; Hutchinson, Admx, vs. Railway Co. 
5 Welsby H. and G. Excheq. Rep. 844; Wigrnore, Admx. 
vs. Jay, 5 Ibid. 354. These were both cases under Stat. 9 
and 10 Vic. c. 93, upon which our Statute is founded. 

3. Because Paturzo was not a servant of the City Coun- 
cil, subject to their control, in the execution of the work 
undertaken by him, but a contractor exercising a distinct 
calling, and working with his own laborers and appliances, 
without being subject to the control of the defendants, in 
the execution of his work, and the City Council are not 
liable for his negligence. Milligan vs. Wedge, 12 Adol. 
and Ellis, 737, 40 Eng. Com. Law Rep. 366; Allen vs. 
Hayward et al 7 Adol. and Ellis, 973, 53 Eng. Com. Law 
Rep. 972 ; Hall vs. Smith et al. 2 Bing. R. 156, 9 Eng. 
Com. Law Rep. 525 ; Sadler vs. ffenloch, 4 Ellis and Black, 
572, 82 Eng. Com. Law Rep. 572 ; Reedie vs. London and 
Northwest R. R. Co. 4 Welsby, II. and Gordon, Excheq 
Rep. 244; 2 Uilliard on Torts, p. 537, ch. 26, sec. 11 
Ibid. p. 542, ch. 26, sec. 14; Ibid. 551 and 537; Ibid. 512 
Peachey vs. Rowland, 13 Com. Bench, 186, 76 Eng, Com 
Law Rep. 186 ; Story on Agency, p. 568, 587, sec. 453 b 
and 454 a ; Wilson vs. Penerly, 1 Amer. Lead. Cases, 644, 
Title Respondeat Superior, Hare and Wallace's Notes ; Kelly 
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VS. Mayor of New Yorkj 1 Kernan, 432 ; Pack vs. Mayor of 
New York, 4 Seld. 422. 

4. Because his Honor conveyed to the jury his opinion 
that Paturzo could not be regarded as an independent con- 
tractor, inasmuch as the steeple was under the control of 
Council, and it was, therefore, in their power to interfere 
with his work. 

In Arrest of Judgment. 

1. Because the declaration does not set out that the plain- 
tiff is the widow of James Conlin, nor that there is any 
widow living, nor that there are any next of kin, of James 
Conlin, living, nor, if any, how many there are, and what 
are their names. Lticas vs. New York Central Railroad^ 21 
Barb. Rep. 245; Safford vs. Drew, 8 Duer, 627. 

2. Because the declaration does not, upon its face, con- 
tain any reference whatever to the Statute of 1859. In 
declaring on a public statute it is not necessary to recite 
it, but only to state facts, bringing the case within it 
and to refer to it generally. Bayard vs. Smith, 17 Wend. 
88 Clinton's Digest (N. Y. R.) p. 2,492, title, Penal and 
Stat, actions. No. 30. 

3. Because the declaration does not allege negligence on 
the part of the defendants, otherwise than by or through 
their workmen and servants, and this is not suf&cient to 
maintain an action against a public corporation, under the 
Act of 1859. 

4. Because the declaration, by its mode of averring the 
negligence, and in other respects, is insufficient to enable 
plainlifiFto have or maintain the action against the defend- 
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ants. — 3 and 4. — Scoit vs. the Mayor of Manchester, 38 Eng. 
Law and Eq. Rep. 477 ; Priestly vs. Fowler, 3 Meeson and 
Wels. 2 ; Farwell vs. Boston Railway Co, 4 Met. 49 ; Brown 
vs. Maxwell, 6 Hill (N. Y. E.) 592. 

Porter^ City Attorney, for the motion. 

Phillips, contra. 



The opinion of the Court was delivered by 

Wardlaw, a. J. The Act of 1859 (12 Stat. 825) gives 
an action where before none lay. and provides that '* such 
action shjiU be for the benefit of the wife, husband, parent 
and children of the person whose death shall have be^n so 
caused, and shall be brought by or in the name of the ex- 
ecutor or administrator of such person," and that '*the 
amount so recovered shall be divided among the before- 
mentioned parties in such shares as they would have been 
entitled to, if the deceased had died intestate and the 
amount recovered had been personal assets of his or her 
estate." 

The existence of one or more of the parties for whose 
benefit the action lies is essential to the right of bringing 
it, and should distinctly appear in the declaration. In this 
case of the four counts only, the first intimates that the 
deceased left wife and children, and that does it only inci- 
dentally in the statement of special damages. 

The negligence for which a defendant is to be made to 
answer should be averred to have been his own, not his 
servants. In this respect, the last three counts which omit 
all mention of wife and children are unexceptionable, but 
the first, in which the right of action is obscurely indicated, 
is somewhat ambiguous, where "workmen and laborers" 
are mentioned, although the subsequent averment dis- 
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tinctlj attributes the act of negligence to the defendants 
themselves. 

The first of the objections which we have mentioned 
might upon demurrer have been fatal to the plaintiff; but 
we think it has been cured by the verdict. It must be 
presumed that whatever was necessary to the maintenance 
of the action was proved to the satisfaction of the jury 
before the verdict was rendered, and to even an inartificial 
allegation strength sufficient to sustain the proof must be 
attributed, when without objection it has served to procure 
the verdict. The motion in arrest of judgment is then 
refused; but as a new trial will be ordered, leave to amend 
the declaration is granted to the plaintiff. 

Some of. the circumstances of the case do not appear in 
the report, and probably, upon another trial, evidence in 
relation to them may be had. Why did not the bell come 
at the hour appointed ? By whose default was delay occa- 
sioned? Who had knowledge of the delay, and of the 
trap-doors, in consequence thereof, being left open for a 
night? If Paturzo quit work at eleven o'clock, did he 
return to the steeple at or before three, and when did he 
expect to complete the job? What agreement, shown 
by custom or otherwise, subsisted between the vestry of 
St. Michael's Church and the City Council as to the use of 
the steeple ? Under what regulations, with what guides, 
through what outer entrance, did visitors ascend the steeple? 
Was the opening of the church itself necessary to the raising 
of a bell ? How often, and for what purposes, had the trap- 
doors generally been opened ? 

The instructions which were given to the jury on the, 
subject referred to in the first ground for new trial, were 
such as give no just ground of complaint to the appellant. 
He who has himself contributed in any degree to the cause 
of the damage of which he complains, will not be permitted 
to recover against another who also contributed to that 
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cause. But this must be understood of the proximate 
cause, not any remote or collateral cause. ( Wiiherly, 
Administratrix, vs. Regents Canal Company, 101 Eng. 
C. L. R. 2 ; 2 C. B. N. S. 740.) Here it may be said 
that the immediate cause of the death was the fall 
through the trap-doors; but considering that to be rather 
the misfortune sustained, equivalent to the death itself, we 
conceive that the proximate cause of the damage was the 
conjunction of two circumstances: that the trap-doors were 
open, and that the deceased was ignorant of their being so. 
Negligence is imputed to the defendants for leaving thedoors 
open, and failing to give proper notice thereof. Tim de- 
ceased is said to have contributed to his own ignorance by 
not having a lantern ; and it is a proper subject of inquiry 
whether, in view of all the circumstances, he was in this 
guilty of negligence. 

The second and third grounds for a new trial regard 
Paturzo, in the alternative, as a servant and as an inde- 
pendent contractor. If he was a servant, the instructions 
held that the rule which exempts a master from liability to 
a servant for injury caused by the negligence of a fellow- 
servant applies only where the two servants are "engaged 
in a common business which their joint efforts are required 
to accomplish." This is too restrictive, for the rule " ap- 
plies to cases where although the immediate object on 
which the one servant is employed is very dissimilar from 
that on which the other is employed, yet the risk of injury 
from the negligence of the one, is so much the natural and 
necessary consequence of the employment which the other 
accepts, that it must be included in the risks which have to 
be considered in his wages." {Morgan vs. The Vale of Neath 
Railway Co. Law Reports, 1, Q. B. 149.) Thus the runner 
of an engine on a railroad takes the risk of negligence in a 
carpenter employed to repair the road. Here, if Paturzo 
was the servant of the City Council, the question would be, 
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was the risk of injury from employments which required 
the opening of the trapdoors of the steeple such a natural 
and necessary consequence of being a night steepleman, 
that it ought to have been considered by the deceased 
Conliu when he undertook for wages to be a steepleman. 

The other alternative, which regards Paturzo as an inde- 
pendent contractor, seems however to be more consistent 
with the evidence, and has been more pressed upon the 
attention of this Court. A master is liable for the negli- 
gence of his servant engaged in his business, because he 
selects his servant and controls him. lie should not be 
answerable for acts done by the servant of another, or by 
that other who is not subject to his control. Therefore, the 
owner of property, fixed or movable, for whose benefit a 
work about such property is to be accomplished, is not 
held answerable for the negligence of an independent con- 
tractor to whom he has committed the work, to be done 
without his control in its progress. {Habbit vs. The London 
and N. W, Railway Go, 4 Wels. H. & G. Ex. Rep. 254.) 
If the work involves the creation of a nuisance, owner and 
contractor become joint wrong-doers, and either or both 
must answer for consequences; but for private wrongs 
done by the contractor in the execution of the work, the 
contractor, and not the owner, must answer : both are not 
liable, neither jointly nor successively. Under this head 
the right of the public to go up and down the steeple at all 
times, day and night, with or without permission or guide, 
might, if established, show that a nuisance was produced 
' by the opening of the trap-doors, which, if continued be- 
yond the time required for a lawful work, became wrong- 
ful in the workmen who opened and left open these doors, 
and also in the owner who permitted them to do so. And 
under suitable allegations the owner might be made re- 
sponsible for the misconduct or negligence of a contractor 
known to be unworthy of trust, to whom a work involving 
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danger to others was entrusted. Bat independent of those 
matters, the question whether Paturzo was an independent 
contractor, is highly important in this case. Upon this 
question the instructions given to the jury seem to have 
held, that to make Paturzo an independent contractor, he 
should under his contract have had, at the time when the 
deceased fell, exclusive use and right over the place, not 
subject to any reservation of right in the defendants for 
performance of the duties of night steeplemen. The place 
here meant, we suppose, was the steeple. To make Paturzo 
an independent contractor, it was essential that he should 
have had such control of the place as was convenient for 
doing of the job which he undertook, and for such time as 
the doing of the job required ; but rights in others, not 
inconsistent with this control, may well have subsisted 
along with it. If Paturzo was an independent contractor, 
the material inquiries were, what, by implication or other- 
wise, was made his duty as to the closing of the trap-doors; 
and if be was guilty of no negligence, did the defendants 
neglect a duty incumbent upon them, either in not obtain- 
ing proper information of the dangerous condition in which 
the doors were left, or in not warning the deceased Conlin 
of the extraordinary risk to which he thereby was subjected. 
A new trial is ordered, with leave for the plaintiff to 
amend. 

DuNKiN, C. J., and Inglis, A. J., concurred. 

Motion dismissed. 
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John H. Plate vs. The Carolina Mutual Insurance 

Company. 

New Trial. 

Motion for new trial on the gi'ound that ** the verdict of the jury was 
arbitrary, capricious, and without any foundation whatever in the 
evidence/* The evidence reviewed and new trial refused. 

When the verdict is wholly without evidence to support it, still more 
when it is directly against the entire evidence, and even when the pre- 
ponderance of the evidence is manifestly in opposition to it, and ee- 
pecially when, in any of these cases, the impression made upon the 
mind of the presiding Judge concurs with the view of the Court above, 
new trials, on the ground that the verdict is without, or against, or 
in opposition to, the evidence, will be granted ; but not, it seems, in 
other cases. 

BEFOKE MUNRO, J., AT CHARLESTON, APRIL TERM, 1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

" This action was on a policy of fire insurance to recover 
for loss, or damage to a stock of goods by fire. 

" The stock covered by the policy consisted of groceries, 
crockery, and sundries, amounting to $800, and liquors 
amounting to $200, making in the whole $1,000. 

"The plaintiflF occupied a small building at the corner of 
Bogard and Sires streets ; the lower part of which was used 
as a store, the upper part as a sleeping apartment, and oc- 
cupied by himself alone. 

" On the morning of the 4:th of November, 1858, as 
the plaintiff' awoke at day break, he discovered the prem- 
ises to be on fire down stairs, and which, as it appears 
from the testimony, originated in a small closet under 
the stairs. Shortly after the alarm had been given, the 
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firemen and citizens assembled and succeeded in extinguish- 
ing the fire before doing serious injury to the premises; 
and as to the goods that were kept in the store, the gro- 
ceries, crockery, and sundries, the only injury they sus- 
tained was from the smoke and water ; the liquors being 
stored in a small house in the yard, apart from the main 
building, sustained no injury whatever. 

" The jury rendered a verdict for the plaintifi' for $700, 
damages, without interest, an assessment which is charac- 
terized in the defendants' first ground for a new trial as 
arbitrary, capricious, and without any foundation whatever 
in the evidence. 

" To determine whether the foregoing charge be well or 
ill founded, a reference to the testimony is rendered indis. 
pensable, in order that we may discover the quantity, value 
and condition of the stock, immediately preceding the fire, 
and its actual condition immediately after it ; — this being, 
in my judgment, the only true basis upon which the assess- 
ment of damages in cases of this sort should be made to 
rest. 

" By referring to the testimony, it will be seen, that the 
highest valuation placed upon the stock by the plaintiff 
himself, and his witnesses, Warnken, Slowwatski, Shultze, 
and Henke, was $1,400, and the lowest valuation, $800. 
While by the defendants' witnesses, Wagener, Stelling, 
Hasted t, Bross, and Wethers, the landlord, the highest 
valuation was $300, and the lowest $200. 

'' Assuming then that the estimated value of the stock, 
previous to the fire, by the plaintiff and his witnesses to 
have been its true value, and putting it down, say $1,100, 
and supposing the entire stock except the liquors, which 
are out of the question, to have been entirely consumed, it 
is very manifest that the jury could not have rendered a 
verdict for more than $800, the amount limited by the 
policy, thus making $100 to be the only difference between 



APPEALS AT LAW. 215 

Charleston, Jannary, 1868. 

a total loss, and a partial damage to the stock from smoke, 
water, &e. 

"But when the important fact is taken into considera- 
tion, that not a single article of the stock was consumed, 
but on the contrary, that only a portion of it was damaged, 
either by the smoke, the water from the engines, and per- 
haps the heat ; coupled with the additional fact, that from 
the 4th of November, the day of the fire, until the 1st of 
December, the day the distress warrant for rent was levied, 
the store was abandoned and the goods exposed to pillage, 
and which, from the testimony, appears to have been pretty 
freely exercised, it is difficult to account for the conclusion 
the jury has attained. 

"The second groundrefers to the twenty-third paragraph 
in the policy, which enjoins upon the assured the duty, in 
case of fire, or exposure to loss or damage by fire, to use 
all due diligence in securing and preserving the property, 
and in case of failure or neglect, absolves the company from 
reponsibility. By way of excuse for the plaintiff's failure 
to comply with this stipulation in the policy, he stated, 
that he * regarded the goods in the possession of the com- 
pany.' How he could have reached such a conclusion, it 
is difficult to comprehend, for being in the exclusive pos- 
session of the goods up to the time of the fire, the duty of 
protecting them after it had been extinguished, was 
rendered even more imperative upon him than at any pre- 
vious period; and nothing could have relieved him from 
this responsibility but a tender of the property to the com- 
pany and an acceptance of the same by the latter. Again 
he said, * the police -guard took possession of the goods.' 
The manifest object of the police-guard, in assuming 
authority over the property, could have been for no other 
object than to protect it from depredation by the crowd, 
but the moment the fire was extinguished, their authority 
to interfere with it was at an end. 
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"There is, however, another matter connected with this 
case which it is proper should be noticed, and is this : By 
the plaintiff's failure to pay his rent, he had fallen in ar- 
rear two quarters, amounting to $50 on the 1st of Decem- 
ber, less than a month after the fire. To satisfy this de- 
mand, the landlord issued a distress warrant, and levied on 
the balance of the stock remaining in the store, the whole 
of which only realized, at a public sale, the inconsiderable 
sum of $70 ; some of the witnesses said it was sold at a 
great sacrifice. 

"Now I take this proposition to be clear, that any loss, 
damage, or injury, that resulted to the goods from the 
act of the assured, whether of commission or omission, 
either before or after the fire, was as completely outside 
of the policy, as if it had resulted from any of the excepted 
causes, enumerated in the twenty-fourth paragraph of that 
instrument: namely, 'invasion, insurrection, riot, civil 
commotion, or from any military or usurped power.' " 

Defendants appealed from the verdict of the jury in this 
case, and now moved this Court : 

1st. In arrest of judgment, because the action was 
brought in assumpsit, and the policy sued on, was under 
seal. 

2d. And for a new trial. 

1. Because the verdict of the jury was arbitrary, capri- 
cious, and without anv foundation whatever in the evi- 
dence. It was impossible for them to arrive at their con- 
clusion from anything in the testimony as will appear by 
the proofs. 

2. Because by one of the terms of the policy the assured 
was required to use all reasonable diligence in saving and 
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preserving the property insured, and on failure to do so, the 
company was not to be held responsible for loss or damage 
in consequence of such neglect. Whereas, it was proved 
that the assured soon after the commencement of the fire, 
went from his store and did not reappear. 

3. Because it was expressly stipulated in the policy, that 
any suit or action against the company for any claim upon, 
under, or by virtue of a policy, must be entered into within 
the term of ninety days, next after loss or damage has oc- 
curred ; after that the claim should be void ; and it was 
proved that the suit was not commenced until long after 
the lapse of that time. 

Simons & Simon9, for the motion. 

Simons Jc Seigltng, contra. 

The opinion of the Court was delivered by 

Inglis, a. J. The defendant below, by a policy of in- 
surance of 15th October, 1858, for the consideration of a 
premium of twenty dollars paid, undertook to " make good *' 
to the plaintiff*, to any amount not exceeding one thousand 
dollars, ** all such immediate loss or damage" as should 
happen by fire to his stock of merchandise contained in a 
building, the location of which is particularly described 
therein, at any time between the 7th of July, 1858, and the 
1st July, 1859. On the 4th of November, 1858, and there- 
fore during the currency of the policy, the building occu- 
pied by the plaintiff* as described, in some unexplained way 
took fire, and damage resulted immediately therefrom, to 
the insured stock of merchandise. The parties not agree- 
ing as to the fact of the defendant's liability under the 
circumstances, or in an estimate of the plaintiff'^s damage^ 
an action became necessary. On the trial of this action, 

VOL. XV. — 15 
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the jury found the defendant's breach of the contract, and 
assessed the plaintiff's damages by reason thereof at seven 
hundred dollarSi and from this finding the defendant has 
appealed to this Court. The grounds of discontent with 
the judgment below, do not assign any error of law in the 
ruling or charge of the judge. 

Every case made for adjudication in whatever forum, 
necessarily involves questions both of law and of fact, 
although often those of the one or the other class only are 
brought into actual dispute. It is one of the characteristic 
distinctions of a suit at common law, that the issues of fact 
and the issues of law are kept as far as possible distinct 
from each other, and at least are severally referred for 
trial to separate tribunals or departments of the Court. In 
this distribution, facts that are to constitute elements in the 
final judgment are to be found by the jury. The judge 
presiding at the trial of the cause, can no more lawfully 
decide the disputed questions of fact, than can the jury 
lawfully determine the issues of law made by the parties. 
It does not, however, follow from this, that an appellate 
tribunal, reviewing the judgment of the Court below and 
inquiring whether there is error in that^ may not examine 
the conclusions of fact that are elements therein, as well as 
those of law. It is the peculiar function of such a tribunal 
to take care, so far as is possible to human judgment, that 
" unrighteous decrees " shall not be sanctified by the forms 
of law. But the unrighteousness must be well ascertained. 
Certainty of law is more attainable than certainty of fact, 
and error in the former is consequently the more easily 
discerned. From the peculiar constitution of juries their 
conclusions of fact from evidence, when no disturbing cause 
has interfered with the legitimate operation of the judg- 
ments of those who compose them, are in fact, and not in 
theory merely, more likely to be correct. Only, therefore, 
when some obliquity, moral or intellectual, seems clearly 
to the reviewing Court to have so interfered, is it safe so 
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far to apprehend error as to set aside their finding. When 
however, in the judgment of such Court the verdict is 
wholly without evidence to support it, still more when it is 
directly against the entire evidence, and even when the 
preponderance of the evidence is manifestly in opposition to 
it, and especially when in any of these cases the impression 
made upon the mind of the presiding judge concurs with 
the view of the Court above, the apprehension thereby ex- 
cited, that negligence, caprice, partiality, corruption, mis- 
understanding, or other such cause has been disturbing the 
just exercise of their judgments, will not permit such 
verdict to be final and conclusive upon the rights of the 
parties. In this case, however, the Court does not under- 
take to dtcide the issues of fact; it only refers them to 
another jury. The right of trial by jury is not impaired ; 
only the trial by the particular jury is interfered with.. 
And the exercise of such a supervision is the more necessary 
now, since some of the most effective remedies for false 
verdicts known to earlier stages of our jurisprudence, are- 
no longer in use. If, therefore, this Court could concur m. 
the appellant's criticisms upon the present verdict, it would, 
be its duty to order a new trial, and of course it would not 
hesitate to do so. Such, however, is not the case. 

The single inquiry, to the jury's solution of which ex- 
ception is taken, is what immediate damage happened to 
the plaintiff^'s insured stock by the fire, which occurred 
during the term of insurance. The jury may have been of 
opinion that the insurance effected covered the full value 
of the insured stock, in which case, according to the twen- 
tieth article of the constitution of the company, which was 
incorporated into the contract, the defendant was bound to 
pay for the whole stock and take such portion thereof as 
was saved. In this view, their estimate of the value of the 
stock at the time of the fire must have been based upon 
the depreciating testimony, as to its condition and extent, 
of the witnesses Wagner, Stelling, Hasiedt, Bross aad 
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Wethers, and the verdict may then have been attained by 
adding to such estimate, interest from the day of the fire to 
the time of the trial, and although it may not be easy for 
the Court to make precisely the same calculation which in 
the judgment of the jury so resulted, enough of the prob- 
able elements of such a calculation can be discerned in the 
testimony to forbid a judgment that the verdict is in con- 
tradiction of, or without support in, the evidence. This 
view may afford an explanation of what the jury intended 
by the addition of the words '* without interest." that is, 
that the sum found, represented the plaintiff's damage from 
the defendant's breach of the contract, and not that merely 
which resulted immediately from the fire.. Or, again, it 
may have been the opinion of the jury, that the insurance 
was for less than the full amount of the property, in which 
case, according to the same article, the defendant was to pay 
only the actual damage by the fire, not exceeding however 
the amount of the insurance, and the plaintiff' to retain the 
rescued portion of the stock, if any. In this view their 
estimate of the value of the stock at the time of the fire 
must have been formed upon the testimony of the 
{)laintiff' Plate himself, and of the witnesses Thompson, 
Warnken, Kowatzki, Shultze, Hube and Bischoft*, taken 
together, and the actual loss or damage ascertained 
by deducting therefrom the value of the stock as left by 
the tire, as the extent and condition of the same is repre- 
sented by the testimony of the witnesses first above named. 
In this mode of interpreting the evidence, seven hundred 
dollars may not unfairly represent the actual loss in value, 
immediately resulting Irom the fire at the time. And it 
cannot escape observation, that this view is well supported 
by the conduct of the defendant, in the offer made im- 
mediately after the fire and upon an inspection of the 
premises, as testified by the witness Stelling. That the 
jury have withheld from the plaintiff* interest upon the 
sum so representing his immediate damage, from the day 
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of its happening or from the expiration of sixty days 
thereafter, such interest being the proper damages resulting 
from the defendant's breach of the contract to pay the 
immediate loss, might perhaps have been a just ground of 
discontent on the plaintiff's part, but it is not perceived 
how it can aid the defendant\s appeal. 

It is objected, however, jhat by the twenty-third article 
of the constitution of this company, and so by one of the 
stipulations of the contract of the parties, the plaintiff was 
bound to use all reasonable diligence in saving and pre- 
serving the property insured, and on his failure to do so, 
the company is not responsible for loss or damage in con- 
sequence of such neglect. This obligation of the assured 
is by the terms of the article confined to the rescue and 
protection of the insured property, '*in case of fire, or of 
exposure to loss or damage by fire," that is, from destruc- 
tion by the fire while in progress, and from the dangers of 
loss or damage incident to such a state of things. The 
plaintiff's insured stock having been damaged by fire, the 
defendant was bv the terms of the contract bound to make 
the damage good. If the whole or any part of the damage 
for which the defendant was thus called upon to respond, 
resulted from the plaintiff^'s failure to use all reasonable 
diligence in saving and preserving the property as required 
by this stipulation, to that extent the defendant was dis- 
charged from responsibility. But this was matter of de- 
fence to operate ac<Jording to its extent, as a bar to, or in 
abatement of the plaintiff's recovery of damages. The fact, 
therefore, of such default in duty, and the measure of the 
consequent loss or damage, were matters to be made out in 
proof by the defendant. As no complaint is made of de- 
fect or omission in the judge's charge, it must be assumed 
that this matter was duly submitted to the consideration 
of the jury. Whether they considered any such default 
proved, and so took an estimate of such proportion of the 
actual loss as was in their judgment to be attributed to it, 
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as an element in their ultimate conclusion as to the plain- 
tifiTs net loss fairly chargeable to the defendant, this Court 
has no means of determining. But if they did not do so, 
it is not seen that by such omission they did any violence 
to the evidence. When the fire had already burst out and 
was making progress, when the interior of the building 
from which the plaintiST had just escaped was in flames, 
when the engines, the firemen and the neighbors were 
already on the spot, the plaintift* was met retiring to the 
house of his relative a short distance from the scene. From 
the nature of some of the articles composing the stock, and 
from the conduct of those who first reached the burning 
building, it might well have been considered, that to be 
within the store, before the fire had been subdued by ex- 
ternal means, involved a peril which this stipulation could 
not require the plaintiflF to incur. The evidence does not 
show that by remaining he could have *' saved and pre- 
served " any part of the insured property, still less does it 
furnish any elements for an estimate of 'Moss and damage 
consequent upon his neglect." The defendant had notice 
of the fire at once, and could not be wronged by any want 
of care on the plaintiff's part after the fire. If the insurance 
was for the full value of the stock, the remnant left by the 
fire became forthwith the property of the defendant, who 
was bound thenceforward to take care of it. If the insur- 
ance was for less than the full value, loss or damage 
resulting from the plaintiff's subsequent neglect, was not a 
part of the immediate damage by fire, and does not appear 
to have entered as an element into any calculation by 
which the jury in that view attained the conclusion ex- 
pressed in the verdict. 

The motion for a new trial is dismissed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion dismissed. 
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W. F. Ervin vs. Isaac Epps. 

Work and Labor — Surveyor — Commissioners in Partition. 

SembUy That the fees of a surveyor retained to survey lands for com- 
missioners in partition should be taxed as costs in the cause, and that 
he cannot charge one of the heirs or Joint owners of the lands for his 
services, although such joint owner may have been active in procur- 
ing his services. 

Commissioners in partition are entitled to reasonable compensation for 
their services, and should not, it seems, employ one of their own 
number as surveyor, and thus enable him to charge in that capacity 
also. 

A separate plat for each heir, of the parcel allotted to him, should not 
be made and returned into Court. 

In an action for work and labor, it is a good defence to show that the 
work was so unskilfully, carelessly or wrongly done that the employer 
suffered injury thereby, or that it was useless and had to be done over 
again. 

A surveyor employed by commissioners in partition owned adjoming 
lands, and, in running the line between his own and the lands to be 
partitioned, a dispute arose as to the location *. Hdd^ that the surveyor 
when the dispute arose became interested, and could no longer act* 
and that charges for services afterwards rendered could not be allowed. 



224 APPEALS AT LAW. 



Eryin vt, Epps. 



BEFORE GLOVER, J., AT WILLIAMSBURG, FALL TERM, 

1867. 

The report of his Honor, the presiding Judge, is as 
follows : 

'*The plaintiff sued in the process jurisdiction to recover 
for services rendered as a deputy surveyor. He was ap- 
pointed, with others, a commissioner to make partition of 
. the real estate of Epps, and was requested by the defendant 
to make the necessary survey and plats. Plaintiff stated 
that he was employed five days (the number charged) in the 
work as a surveyor, and made one plat embracing all the 
land, and designating on it the share of each heir. The 
defendant also requested him to make separate plats for 
each, if it was customary, which he did. I gave a decree 
for his account, except a charge for each representation on 
the general plat. 

" William Epps, one of the heirs, stated that while the 
survey was in progress, the plaintiff indicated a spot as the 
corner, common to the Epps land and his, whereas, the 
witness insisted that the original corner was about fifteen 
steps distant, and on the land then claimed by plaintiff, and 
that a part of the corner had been removed and the line 
trees had been cut. This the plaintiff denied ; and I pre- 
sume that it was in reference to this evidence that the 
defendant, in his second ground of appeal, charges the 
plaintiff' with dereliction of duty. Whether the plaintiff 
failed in his duty, involved the true position of the corner 
and the correct location of the land, and in this incidental 
way, I would not undertake to decide these questions." 

The brief contained a copy of the bill of particulars and 
statement, as follows : 
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Bill of Particulars. 

''Isaac Epps, 

1866. To W. F. Ervin, Dr. 

17th September — To five days' employment in sur- 
veying at $3 per day, .... $15 00 
To one cent per acre, for 992 acres, . . 9 92 
To a plat for commissioners' office, with 
seven representations, making eight rep- 
resentations, at $2.14 each, . . . 17 12 
To making seven plats for seven heirs, at 

$2.14, 14 93 



$57 02 



" Writ of partition issued by commissioner to divide the 
land of the estate of Epps, on the 1st September, 1866, 
directed, in the usual manner, to Wm. F. Ervin, W. K. 
Lane, H. W. Ferrill, and R. F. Scott, as commissioners, and 
in the usual form authorizing them to call in the services 
of a surveyor, if necessary. 

" Return to writ, made on the 17th September, 1866, in 
the handwriting of Wm. F. Ervin, and signed by him and 
the other commissioners. 

"Large plat in commissioners' office, made by W. F. 
Ervin, says : ' Pursuant to a writ of partition and divi- 
sion to commissioners directed, I (by their direction) have 
resurveyed and laid out,' &c., &c., dated September 17, 1866. 

"Original survey made several years ago, of same land, 
by W. F. Ervin, corner then put where defendant now 
contends it ought to be, adjoining lands now owned by 
Ervin, then owned by others. By survey then, Epps' 
land contained 1,008 acres — now only 992 — loss, 16 acres. 
Return of commissioners not yet confirmed, owing to this 
difficulty. Division to be made over, de novoP 
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The defendant appealed on the grounds : 

1. Because, it is respectfully submitted that his Honor 
erred in holding that a party who had been appointed, and 
had acted as a commissioner in dividing real estate under 
a writ of partition from the Court of equity, could also act 
as the surveyor whom the commissioners were authorized 
to employ, and charge according to the fee-bill for his 
services. 

2. Because, that when a party undertakes to perform a 
work of skill and labor, and fails in the object, and his em- 
ployer receives no benefit whatever from the work, but, on 
the contrary, positive disadvantage and injury, thus requir- 
ing the work to be done over, ck novOj the said party is 
entitled to no compensation whatever. 

S. Because the plaintifi^was allowed to charge three dol- 
lars per diem for five days' service, which included as well 
the days employed in making the plats and executing the 
writ of partition, as those employed in actually making the 
survey. 

4. Because the said plaintiff was allowed to charge two 
dollars and fourteen cents for each of seven plats made, one 
for each of the heirs ; while it is submitted that if even it 
be held that he was entitled to any compensation at all, he 
could only charge for one plat, which accompanied the 
return of the commissioners. 

Maurice, for the motion, cited : 

A. A. 1733, 3 Stat. p. 843 ; Note at p. 765, vol. 4, Stat.; 
A. A. 1791, 5 Stat. 158 and 161; Sturzenegger vs. Marsh, 
1 Bail. 692, 1 McM. 73 ; Comyn on Con. 239 and 240 ; 
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Duncan vs. Blundell, 8 Stark, 6 ; 1 Campb. 38 ; 1 Chevea' 
Ch. Ca. 129; Snow vs. Galium, 1 Dea. 542; 2 Bay, 101; 
McNeil YQ, Morrow, Eich. Eq.Ca. 172 ; Farr v8.Farry 1 Hill 
Ch. 387 ; Rohinaon vs. Pelt, 2 Lead. Ca. in Eq. by Hare & 
Wallace, p. 206, and the cases therein cited. 

Pressley, contra. 

The opinion of the Court was delivered by 

Inglis, a. J. The services for which the plaintiff seeks 
in this action to recover from the defendant appear, from 
the report before the Court, to have been rendered, if at all, 
in his capacity of deputy surveyor, while retained as such 
in the execution of a commission issued in a proceeding at 
law or in equity for the partition of the real estate of Epps. 
It occurred to this Court, upon the presentation of the 
case, as unusual and needing explanation, that for services 
so rendered a claim should be preferred by suit against 
an individual party. Commissioners appointed to make 
partition of land are required to *' return a general plat of 
the said lands, with a certificate thereon in writing," '* de- 
scribing the manner in which they have made" the partition, 
&c., and ** may, if they think necessary, call in to their aid 
one or more surveyors to run the lines of the said lands 
and also the division lines thereof." (A. A. 1791, 5 Stat. 
163 ; A. A. 1786, 4 Stat. 742 ; Witherspoon et al vs. Dunlap, 
1 McC. 546.) It would seem proper that whatever charges 
the plaintiff is entitled to make, under such circumstances, 
should have been taxed as part of the costs of the cause ; 
and it is not seen how there is a personal liability upon 
this defendant to make compensation for such services. 
The mere fact that he, or any one of the coparceners, made 
himself active in requesting the plaintiff to do the service, 
would not seem suf&cient to make him personally respon- 
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sible for that which would be a proper charge as costs ia 
the cause. No such question has, however, been made, and 
the case must be disposed of on other grounds. 

The plaintiflf was also one of the commissioners to whom 
the writ of partition was directed, and, as such, was, with 
his associates, acting in the execution of the commission, 
entitled to reasonable compensation for time and labor to 
be taxed, with the other "expenses incurred in making" 
the partition, as costs in the cause. The evidence in the 
case, as reported, does not make- it satisfactorily clear that 
the first charge in the bill of particulars does not cover 
time spent and services rendered in his capacity of com- 
missioner merely, as distinct from that of surveyor, and 
still less that time consumed in making the plats was not 
so covered, and thus a double or triple charge made for the 
same day's work. The plaintiff's own land adjoins the 
land to be surveyed ; the latter was, therefore, convenient 
of access to him ; it had been already surveyed by him, and 
he was, therefore, familiar with the lines ; and the whole 
area to be surveyed did not exceed one thousand acres. 
In such circumstances it seems doubtful at least whether 
five days could have been consumed in the mere field- 
work. The confusion which may easily thus arise to the 
injury of the parties, from combining in one person the dis- 
tinct oflSces of commissioner and surveyor, constrains this 
Court to doubt the propriety of such combination, and 
while it cannot be said that it is unlawful, it may, with 
great confidence, be declared highly inexpedient. 

There is nothing in the law prescribing the duties 
of commissioners in partition, which requires them to 
have made and to return into Court, distinct plats of the 
separated parcels of land allotted to the different dis- 
tributees. The last charge in the bill of particulars could 
not properly, therefore, be taxed as costs, in the partition 
cause. If the defendant is liable, it can only be on the 
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ground of his promise, express or implied. But the proof 
is no more than that defendant requested the plaintiff to 
make separate plats for the heirs severally, "if it was 
cusiomaryy This either referred to the duty of the com- 
missioner acting under the authority of the Court, and 
meant if it was, under the law, a part of that duty, (which 
seems the most reasonable construction,) or, if a more liberal 
interpretation is adopted, it referred to the usage of 
surveyors in such cases, and in either view, it was an 
appeal to the professional knowledge of the plaintiff. 
There ought to have been evidence that it was customary^ 
in whatever sense the Court thought was the true one, but 
here there is none to satisfy even that construction, which 
is most fiavorable to the plaintiff. 

The proposition staled in the appellant's second ground is 
substantially correct. When one charges for work done 
at another's request, and the work is proved to have been 
so unskilfully, carelessly, or wrongly done, that the em- 
ployer does by the workman's fault suffer injury, rather 
than realize the expected benefits, or so that, the labor 
proving wholly useless, the expense must be incurred a 
second time, this is, according to the circumstances, good 
grounds for an abatement or in bar of the workman's demand. 
The plaintiff was, at the time of the survey, owner of the 
land adjoining the land which he was surveying. While 
running the dividing line between these contiguous tracts, 
a controversy arose between the plaintiff and the heirs of 
Epps, as to the proper location of a corner thereon, the 
latter insisting that it was some fifteen steps distant from 
the spot at which the plaintiff located it. The plaintiff 
persisted, and made his survey and plat in conformity with 
his own claim, in opposition to the claim and interests of 
those he was serving, and whose interests he as an officer 
of the Court was bound impartially to protect. So soon 
as this conflict of interests was discovered, the plaintiff' be- 
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came incompetent for his work, and should have instantly 
withdrawn, or on his failure to do so, should have been 
discharged by the commissioners. A plat so made and 
returned into Court, if it is acquiesced in, and partition is 
made and confirmed accordingly, must, it will be readily 
seen, be a very strong and controlling piece of evidence 
in any future controversy between the plaintifi^and the dis- 
tributee to whom the particular part of the land so involved 
in dispute should be assigned. The heirs of Epps are 
reduced to the dilemma of either submitting to a spoliation 
pro ianto of what they believe to be their patrimony, or of 
throwing away the plaintiflfs work, and incurring the 
expense of a new survey. It may be that the merits of the 
controversy between the plaintiff and the Epps heirs, as to 
the location of this disputed corner cannot be investigated, 
and the right determined in this incidental way, especially 
on the trial of an action in the summary process jurisdiction 
of the Court. But the fact of the controversy, and the 
existence of probable ground therefor, (as is alleged to be 
susceptible of easy proof here,) appearing, as its existence 
was indisputable cause for the discontinuance, at that point, 
of the plaintiffs services, would be good ground for dis- 
allowing all charges for services subsequently rendered. 
To show the occurrence of this controversy and the prob- 
able cause therefor on the Epps side, testimony ought to 
have been admitted. 

It is the opinion of the Court that the defendant is en- 
titled to a new trial, and it is so ordered. 

Motion granted. 

DuNK^N, C. J., and Wardlaw, A. J., concurred. 
Motion granted. 
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Harlee & Pressley v9. W. W. Ward. 

Coats — Statute of Limitations, 

Where a plaintiff recorers jadgment and sues ont execution thereon, as 
, a general rule, no right of action against him for the costs accrues to 
the officers of the Qpurt until nulla bona, or non est inventuB, as the 
case may be, has been returned. Until such return the statute of 
limitations does not commence to run against the claim. 
The statute of limitations was suspended by the stay law from 21st 
December, 1861, to 21st December, 1866, just five years. The sus- 
pension did not cease with the decision, in May, 1866, of State vs. 
Carew, 13 Rich. 494. 

BEFORE GLOVER, J., AT WILLIAMSBURG, FALL TERM, 

1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

*' The plaintiffs sued in the process jurisdiction to recover 
for professional services, for costs and fees in sundry cases, 
to which the defendants pleaded in bar the statute of limi- 
tations. By a statenient of the account and the evidence, 
the case and the grounds of appeal will be understood. 

"1. W. W. Ward vs. S, K, Williams, nulla bona, costs, 
$14. 

"2. W. W. Ward vs. W, A. China, nulla bona, costs, 
$21. 

" 8. Costs in case of W. A. China vs. Ward dk Zindorf, 
and included in verdict of above case of Ward vs. China, 
$13. 

"4. Fee in case of W. W. Ward vs. W, A. China, $20. 

"5. Fee in case of China vs. Ward Jc Zindorf, $10. 
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"There was some evidence offered to show payment j 
but I have no doubt but that the account is correct and has 
never been paid, and the only question is as to the bar of 
the statute. 

"1. A fi. fa, and ca. sa. were lodged 14th December, 
1857, in the case of Williams. The sheriff levied the fi, fa, 
and after disposing of the proceeds of sale, he returned 
nulla bona on this fi. fa. February, 25, 1861.(a) I held 
that the statute commenced to run at the last date, aud the 
charge of $14 was allowed. 

"2. In the case of Ward vs. China, the fi. fa. was lodged 
April 5, 1858, and nulla bona returned May 8, 1858. A 
ca. sa. was lodged March 7th, 1860, and on his arrest the 
defendant gave bond for the prison rules with Thomas 
China as his surety. The prison bounds bond was after- 
wards assigned to Ward, who sued and recovered a ver- 
dict for the breach of said bond against both principal and 
surety. In this verdict which was rendered fall term, 
1861, was included the above nulla bona attorney's costs of 
$21, in the case of Ward vs. China. This item was also 
allowed. 

"3. The costs of $13 in the case of China vs. Ward A 
Zindorf by the written consent of Ward and China, con- 
stituted a part of the verdict in Ward vs. China, and after- 
wards a part of the verdicts in the cases of Wai-d, Assignee, 
vs. W, A. China and Thomas China ; and as these latter 
verdicts were not rendered until the fall term of 1861, 1 
held that this item was not barred. 

*'4, The fee in the case of Ward vs. China, was due in 
April, 1858, when the judgment was confessed and the 
service had been rendered, and unless as was argued, the 
professional services of the plaintiffs continued until ver- 
dicts were rendered in the cases of Ward, Assignee, vs.^ W' 

(a) It was admitted that the return was made 5th April, 1858. 



\ 
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A. and Thomas Okina, on the prison bounds bond in 1861, 
this item of $20 was barred by the statute. The charge is 
specifio — "for fee in Ward vs. China ^^ — and not Ward, 
Assignee, and I apprehend, therefore, that the statute began 
to run in April, 1858, and that this item is barred. 

*^ 5. The services in the case of China vs. Ward A Zindorf, 
■were rendered in 1856, and this fee of $10 was not allowed. 

" The decree was for the plaintiffs for $48." 

The defendant appealed, and now moved this Court to 
reverse the decree, on the grounds : 

1. Because it is submitted as against an attorney's own 
client, the former's claim for costs and fees is complete at 
the date of the performance of the services — that the attor- 
ney has the right of immediate suit for such claim — and 
that whenever there commences a right of suit, that moment 
also the statute of limitations begins to run, and hence, 
even admitting the suspension of the statute during the 
existence of the Stay Law, every item of the plaintiffs' 
demand was fully barred before the issuing of the process 
in this case. 

2. Because the plea of the statute of limitations was 
strengthened by proof of actual payment, as in the case of 
Williams. Where a levy and sale had been made, as well 
as the presumptions arising from the various settlements, 
and moneyed transactions between the parties, since the 
date of any of the items of the account sued upon, and 
hence the decree should have been for the defendants. 

8. Because there were two sots of records introduced 
in evidence, to show some of the services performed by 
the piaintifib, one of which was entitled William W. Ward^ 
Assignee^ vs. Wm. A. China^ and the other Wm. W* Ward 

VOL. XV. — 16 
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VS. Wm. A, Chiruif bearing diflferent dates, (the former being 
in 1861, and wholly irrelevant to the issue, and the latter 
in 1858,) and as the account served upon the defendant was 
without date, and as the proof must correspond with the 
allegation, the items of the demand should have been 
referred to the record and date of the latter case, which 
alone was relevant, and corresponds with the account sued 
upon. 

4. Because in the event that it should be held that an 
attorney has no right of action against his client for costs 
and fees, until a return of nulla bona or non est inventus^ the 
items charged for cannot be referred to the case of Ward^ 
Assignee, vs. China^ as there was no evidence that either^. 
fa, or ca. sa. had ever issued in said case. 

5. Because, when an attorney on the return of nulla bona 
to Siji,fa. waives his right of action against the plaintiflF 
for costs, and issues a ca. sa. against the defendant, who 
being arrested, gives a bond for the prison bounds, with 
security, and the attorney brings action thereon after for- 
feiture, and obtains judgment against both principal and 
sureties, for both the debt and costs, he must exhaust the 
said parties, or show a return of nulla bona against each, 
before he can look to the plaintiff for the costs of either 
the first or second action. 

6. Because the items in the account of costs and fee in 
the case of Ward vs. China, should be referred to the 
record and date of the case thus entitled, for the reason 
that no charge has been made for either costs or fee in the 
case of Ward, Assignee, vs. Thomas China, the latter being 
the surety on the prison bounds bond, while the record in 
this case was introduced in evidence as well as the other 
records above referred to. 
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7. Because, if it be held that the plaintiflFs did not have 
an iniinediate right of action against the defendant for the 
costs which were incorporated in the confession of judg- 
ment of China to Ward, because Ward had not thea 
received the money, for the same reason the plaintiffs still 
have no cause of action against the defendant, as there was 
no proof that the said defendant has ever received one cent 
in the said case. 

8. Because the decree was otherwise contrary to the law 
and the evidence. 

Maurice^ for the motion, cited McDowell vs. Ooodwyn, 2 
M. Con. E. 441 ; Faysovx vs. Prather, 1 N. & McC. 296 ; 
Thompson vs. Stevens^ 2 N. & McC. 498 ; Teigler vs. Hunt, 

1 McCord, 578 ; Swift vs. Lanier, 1 Hill, 3 1 ; Bugg vs. 
Summer, 1 McM. 838; 2 McC. 269; 2 McC. 151; 4 Kich. 
619 ; 8 Bur. 488, 158 ; 2 N & McC. 296 ; Carrie vs. Jacobs, 
Harp. K. 325 ; Corrie vs. Fits <t Oivefis, 8 McC. 25 ; Hyams 
vs. Boyce, 1 McM. 95 ; Scharlock vs. Oland, 1 Eich. 207 ; Poole 
vs. Gist, 4 McC. 259 ; Treasurers vs. McDowell, 1 Hill, 184 ; 
A. A. 1791, and 1839, and 1840; Taylor vs. Fosterling, 1 
Eich. 315; A. A. 1827, 6 Stat. 333; Chit, on Con. 918; 
Whitehead vs. Lord, 7 Ex. Ch. 691 ; Hughes vs. Hampten, 

2 M. Con. E. 745. 

Dozier & Porter, contra. 



The opinion of the Court was delivered by 

Wardlaw, a. J. As this case is presented it involves 
not counsel fees, nor fees under the District Court Acts, 
(13 Stat. 29, § 46 ; 389, § 15,) but only the taxed costs of 
attorneys under previous Acts. An Act of 1839, (11 Stat. 
8, 12,) amended in 1840, (11 Stat. 100, 148,) regulated the 
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fees of clerks, sheriffs, and some other officers, but the flees 
of attorneys have remained as they were fixed by the Act 
of 1827, (6 Stat. 832,) and that Act mast be construed in 
pari materia with the Act of 1791, (6 Stat. 152, 161; 
Sharhck vs. Oland, 1 Rich. 208,) especially with its fifth 
section, which requires officers to collect their own fees. 
Another Act of 1791, (7 Stat. 264, § 4,) authorized attor- 
neys, clerks, and sheriffs to have their costs taxed when a 
suit has at any stage ceased or determined, and to issue 
execution for the same against the party from whom they 
are due. The decisions which have been made under these 
Acts, show that these taxable fees are not demandable 
when the services are rendered, but only when the case, 
to which they relate, has been in some way terminated ; 
(Hyams vs. Boyce, 1 McMul. 95;) that execution may be 
issued by the officers or either of them, against the party 
who is liable to pay after the termination of a case before 
regular entry of judgment by either party, Carrie vs. 
Jacobs, (Harp. 825 ;> Carrie vs. Fells, (3 McC. 26,) but in 
the ordinary case of judgment entered by the plaintiff 
against the defendant, although the judgment is the termi- 
nation of the case, Buckle vs. Carter, (6 Rich. Ill,) if there- 
upon execution against the defendant for the benefit of the 
officers OS well as of the plaintiff is issued, as is usual, 
the plaintiff^, even where the defendant's insolvency has been 
ascertained, is liable, not to execution, but only to action 
on his c(>ritract for the services rendered to him ; and that 
from the termination of a case the statute of limitations if 
not arrested by judgment or other means, runs in favor of 
the party who by such termination became instantly liable 
to pay the taxable costs. But as the liability of the plain- 
tiff who has entered judgment, and issues execution against 
the defendant, has been treated as only secondary, that is 
as a liability to be enforced if the defendant should not 
pay, the question is now presented concerning the statute 
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of limitations, pleaded by the plaintiff in such a case where 
he is sued by an officer. If the plaintiff does not use dili- 
gence in collecting from the defendant, or otherwise the 
officers become satisfied that the remedy against the defend- 
ant would be unavailing, nothing prohibits them from pre- 
senting their demand to the plaintiff, and upon his failure 
to pay, suing him. So that where the plaintiff has obtained 
judgment and has not for four years thereafter sued out 
execution, the recourse by the officers to him would be 
barred, revivable by the express promise which would be 
contained in his subsequent collection from the defendant. 
But where the plaintiff sues out execution against the 
defendant, he thereby makes a continuous acknowledgment 
of his willingness to pay the taxed costs, if the defendant 
should not; and without gross negligence this acknowledg- 
ment will not be determined until the return of nulla bona 
or non est inventus on the execution against the defendant. 
In the case before us, laying aside the question of pay- 
ment, which has been satisfactorily decided by the Circuit 
Judge, we find that in the case of Ward vs. S. K, WillianriSy 
(which tlie Judge confounded with another case of Ward 
vs. A. B. Williams, whence arose some mistake in the 
report,) the n. e, i, on ca. sa. against the defendant was 
returned April 5th, 1858 ; that in the case of Ward vs. W. 
A, China, nulla bona was returned May 8fch, 1858, and 
that the costs of China vs. Ward, were acknowledged by 
the written agreement of Ward and China, April, 8d, 1858. 
So that we may now say the question is, whether the statute 
of limitations having commenced to run April 8d, 1858, 
had barred this suit, when it was commenced March 1st, 
1867 ; and that is resolved into the question whether the 
suspension of the statute of limitations, contained in the 
fifth section of the Stay Law of 21st December, 1861, (18 
Stat. 19,) ceased when the Court of Errors in May, 1866, 
declared the Stay Law unconstitutional in reference to past 
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contracts, (State vs. Carew, 14 Rich. 498,) or continued 
until the expiration of the time within which by the Act 
of 1865, (13 Stat. 44,) it was limited. The Act of 1865, the 
last of the annual continuances of the Act of 1861, con- 
tinues it "in force until the adjournment of the next 
regular session of the General Assembly," and that ad- 
journment took place December 21st, 1866. The suspen- 
sions which were enacted, if the enactments were valid, 
lasted just five years. 

In the case of Administrators of Simkins vs. Buzzard, 
(ante p. 158,) decided in the Court of Errors, December, 
1867, the question concerning the time when the suspen- 
sion of the statute of limitations ceased was hinted at, but 
that case did not require its decision. The case actually 
decided only that the section of the Act commonly called 
tlie Stay Law, which related to the statute of limitations, 
was effective as to all contracts, whether past or future, 
notwithstanding that some other parts of the Act were, in 
reference to past contracts, unconstitutional. The language 
of Judge Dawkins, pronouncing the opinion of the Court 
and speaking of the statute of limitations and of the power 
of the Legislature over it as an incident of the remedy, is 
this : '* In fact its extension" [or suspension, practically the 
same'] ** gives additional vitality to the contract and furnishes 
no ground of complaint to debtor or creditor; the debtor, 
if he wishes to pay can do so, and if the creditor desires 
to sue, there is nothing in its extension to prevent him." 
Again, "there is (in the Act) no distinction made as to the 
time when the causes of action arose, and they (the Legis- 
lature) unquestionably meant and intended to embrace all 
money demands. If not intended to apply to causes of action 
then existing, the fifth section was unnecessary, and we can- 
not suppose the I egislature would be guilty of the folly of 
passing an Act suspending the operation of the statute of 
limitations, if intended to apply only to causes arising 
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thereafter, when the Act itself was limited in its duration 
to one year." The decision of the Court of Errors declared 
the law ; — did not make it ; that which it held to be uncon- 
stitutional was unconstitutional before, and there would be 
just as much propriety in saying that, in reference to past 
contracts, the statute of limitations was never suspended at 
all by the Act of 1861, as in saying that it was suspended, 
but the suspension was terminated by a decision of the 
Court. '• During the period in which this Act is of force," 
the phrase used in the fifth section of the Act of 1861, is 
equivalent to during the period prescribed for the opera- 
tion of the Act ; but in the strongest sense which can be 
given to the words of Jorce, the Act was of force during the 
period for which by sucession of re-enactments it was con- 
tinued, not only as to future contracts, {Barry vs. Iseman, 
14 Rich. 1:^9,) but as to a special remedy against an abscond- 
ing debtor and as to some other matters mentioned therein. 
We, therefore, hold that the statute of limitations was sus- 
pended until the end of the regular session of 1866, Decem- 
ber 21st, 1866. 

It follows that neither of the items for which the plain- 
tiffs have a decree was barred. The motion is dismissed. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Motion dismissed. 
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J. A. H. COOKFIBLD V8. B. B. SiNGLETARY. 

Dog — Killing Sheep — Pleading, 

In an action on the case agninst the owner of a dog, to recover for sheep 
killed by the dog, the plaintiff is not entitled to recover under the 
Act of 1859, unless it be alleged in the declaration that the ofience 
was committed contrary to the form of the Act. If there be no such 
allegation the action will be considered as brought at common law, 
and the plaintiff held to such allegations and proof as the common 
law requires. 

BEFORE GLOVER, J., AT WILLI AMSBUR(}, FALL TERM, 

1867. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

"This was an action of trespass on the case, brought to 
recover damages for the killing of sheep, under the first 
section of the Act of 1859, (12 Stat. 826,) which provides 
that * the owner of any dog, or person having in his care or 
keeping, any dog, &c., shall be liable to pay to the party 
injured double the value of all sheep that may be killed or 
injured by such dog, to be recovered by action on the case, 
at the suit of the party injured,' &c. 

'*I held, that the action instituted by the plaintiff was 
the one provided by the Legislature, and that it was not 
necessary that the plaintiff should, in his declaration, allege 
that it was brought according to the direction of the statute, 
which, I understood, was the point made. The remedy 
adopted by the plaintiff was an action on the case and was 
strictly a compliance with the terms of the statute. 

" Whether the defendant was the owner or the person 
having the care or keeping of the dogs that killed the 
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plaintiff *8 sheep depended on the evidence, and were ques- 
tions to be resolved by the jury to whom I submitted 
them. My remarks on the language employed by the 
Legislature were brief; but the import of the words 'care 
or keeping' seemed to me to admit of no labored construc- 
tion, and was within the comprehension of the jury. 

** The jury found that eight sheep had been killed, which 
they valued at two dollars each, making the verdict thirty- 
two dollars." 

The defendant appealed, and now moved this Court for 
a new trial upon the grounds, to wit^ 

1. Because the declaration states in all the counts that 
the defendant was the ounier of a sheep-killing dog, and is 
an action on the case at common law ; and it is respectfully 
submitted that his Honor erred in holding that it was an 
action under the Act of 1859. 

2. Because, it is respectfully submitted, that his Honor 
should not have left the construction of the Act to the jury, 
but should have construed the words " care and keeping," 
and left the fact only to be determined by them. 

8. Because the verdict is contrary to the law and the 
evidence. 

. Pressleyy for the motion. 

Dozier Js Porter, contra. 



The opinion of the Court was delivered by 

Inolis, A.J. If sheep are killed by a dog known to its 
owner to have a mischievous propensity that way, and suf- 
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fered by him to be at large, the injury to the rights of 
property of the owner of the sheep is, at common law, 
attributed to the negligence of the owner of the dog, and 
an action on the case lies against him to recover such 
damages therefor, as the jury, under the general rules of 
law on the subject of damages recoverable in that form of 
action, shall think him entitled to. The Act of Assembly 
of 1859 provides that "the owner of any dog shall be 
liable to pay to the party injured double the value of all 
sheep that may be killed or injured by such dog, to be 
recovered by action on the case at the suit of the party 
injured." Under this statute, the legal responsibility of 
the owner for mischief done by his dog is absolute, being 
made wholly independent of any previous development of 
such mischievous propensity in the dog, of the owner's 
knowledge thereof, and of his exercise of any degree what- 
ever of care and diligence in keeping it confined ; and the 
extent of this responsibility is almost as absolutely ascer- 
tained and fixed, in the form of the liquidated damages, 
leaving to be ascertained by the jury only the actual value 
of the sheep killed. That is made a private wrong, which 
is not so at common law ; a liability to make reparation 
therefor in damages, not before existing, is created ; and a 
measure of redress, very much in the shape of a penalty, is 
given the party injured. 

The declaration in the case now under consideration has 
three counts, of which the first distinctly charges all those 
particulars which constitute the wrong at common law, and 
is in itself sufficient and complete ; and each of the other 
two, while it omits averments which would be essential to 
the statement of the common law injury, accurately de- 
scribes the wrong created by the statute, but does not in 
terms charge it as done '^ against the form of the statute, 
or in any other way refer thereto. The verdict, so far as 
can be understood from the report, is not simply for an 
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aggregate sum, which would have been the proper form of 
the verdict, if the action had been at common law. Dis* 
closing to the Court the elements which enter into the 
jury's estimate of damages, it shows clearly that this esti- 
mate was formed under the directions and in conformity 
with the requirements of the statute. 

The appeal, insisting that the action was wholly at com- 
mon law, complains of error in the charge of the Judge, 
in instructing the jury, to the contrary of this, that ''the 
action instituted by the plaintiff was the one provided by 
the Legislature, and that it was not necessary that the 
plaintiff should, in his declaration, allege that it was brought 
according to the direction of the statute," thus conducing to 
the error of the jury in finding a verdict at all, or, at least, 
in finding the particular verdict prescribed by the Act. 
The importance to the defendant of these instructions is 
manifest from what has been already said, especially as to 
the elements of the common law and statutory imrongs re- 
spectively. Much less proof was necessary in order to 
establish the defendant's guilt of the latter than of the 
former, and, therefore, if the action was, in fact, only at 
common law, a verdict may have been found in conse- 
quence of the instructions, against the defendant, which 
ought not to hav^ been found at all ; or, if it could be cer- 
tainly known that the jury considered the common law 
injury proved, yet the mode of making up the amount of 
the recovery, and the reasons therefor, (which, it is true, if 
not voluntarily disclosed by the jury, could not be inquired 
into,) are wholly without authority of law. 

In the elementary treatises on Pleadings, the proposition 
is stated in general terms, thus : " If an offence be created 
by statute, and a penalty be inflicted, the mere statement 
of the facts constituting the offence will be insufiicient, for 
there must be an express reference to the statute, as by the 
words '* contrary to the form of the statute^'' &c., in order that 
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it may appear that the plaintiff grounds his case upon, 
and intends to bring himself within, the statute, (1 Chitty, 
Pleading, 216.) In Welb vs. Iggleden, (1 Barn.& Cress. 186,) 
the declaration was under the statute 55 Geo. III. c. 189, and 
stated that defendant, being an overseer of the poor of the 
parish of A, supplied, for his own profit, provisions for the 
support of the poor of the said parish, " whereby, and by 
force of the statute in such case made and provided, he 
forfeited for his said offence £100, and thereby, and by 
force of the statute, an action has accrued ;" and yet, for 
want of an allegation that the act done was ''against the 
form of the statute," it was held bad, and judgment was, 
upon motion, arrested. From the notes of Mr. Williams to 
Saunder's Eeports, (1 Saunder's R. 135,) it may be gathered 
that wherever a statute makes that unlawful, which was 
before lawful, and gives a specific form of remedy or 
measure of redress, the pleading, in which it is sought to 
enforce such remedy or obtain such redress, must conclude 
*' againsf: the form of the statute,^^ though such formal con- 
clusion will not, of itself, cure a defect in the description of 
the unlawful act. This distinction in the formal conclu- 
sion of the pleading is familiar in practice in proceedings 
on the criminal side of the Court, and has been constantly 
recognized and affirmed in our decided cases ; and it may, 
perhaps, be supposed that it is confined to such proceed- 
ings. But no reason is perceived why civil actions, under 
similar circumstances, should not be embraced within the 
rule. And that they have heretofore been so, is quite 
manifest from the precedents of declarations in actions 
brought under statutes which are to be found in Mr. Chitty's 
second vol ume, (2 Chitty PL 7 17-720.) By a British statute, 
(2 W. & M. c. 6, § 5,) where a distress is made when no rent 
is due, the owner of the goods distrained may recover, in 
an action of trespass or on the case, double the value of the 
goods and full costs. And it there appears that in framing 
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a declaration in an action brought under this statute, it is 
of approved usage to refer to the statute as authority for 
the proceedings, and charge the act complained of as '* con- 
trary to the form of the statute in such case made and 
provided ;" and so of other statutes, in actions under which 
forms of declarations are there found, all of which have, of 
course, been copied from approved precedents. 

It is the opinion of this Court that there being no ex- 
press reference, of the plaintiff's right to recover, to the 
provisions of the statute, in any of the counts of this 
declaration, the whole must be considered as framed at 
common law, the second and third counts being merely 
defective in omitting the necessary averment of a scienter; 
that the presiding Judge erred in law in his instructions to 
the jury in this particular, and that this error contributed 
to the result in a verdict against the defendant, when, from 
anything that appears in the case as reported, the jury 
might not have found him guilty of the only wrong prop- 
erly alleged against him. 

The motion for a new trial is granted. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 
Motion granted. 
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Patrick Laffan vs, John Kennedy and Daniel 

McS WEENY. 

Mortgage — Tenant — Legal Title — ^' Out of Possession^ 

A mortgagee in fee does not become vested "with the legal title merely 
because the mortgaged premises are temporarily occupied by a tenant 
of the mortgagor under a lease made after the mortgage was exe- 
cuted. The mortgagor is not ^^ out of possession *' by reason of such 
occupancy, within the meaning of the Act of 1791. 

BEFORE MOSES. J., AT CHARLESTON, JANUARY TERM, 

1868. 

The facts of the case are stated in the opiaioa delivered 
in the Court of Appeals. 

The report of his Honor, the presiding judge, is as 
follows : 

"The point came up by demurrer to the plea of plaintiff 
in replevin, to the avowry and cognizance of defendants, 
and makes the question, whether the possession of the 
tenant of a mortgagor is his possession ? If it is, he, the 
plaintiff, standing in that relation, cannot protect himself 
by the defence on which he relies. 

"The Act of 1791, (5 Stat., 159,) changed the principle 
which obtained at common law, as to the relation between 
mortgagor and mortgagee. It held the mortgagor even 
after the condition broken as owner of the land, and 
denies to the mortgagee the right to maintain any posses- 
sory action for the estate mortgaged. Its provisions, 
however, were not to apply when the mortgagor was out of 
possession. The plaintiff insists that the Act sustains his 
plea, on the ground, that after the breach, the mortgagor is 
not in possession through his tenant. 
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'*If any support is to be found in the English cases 
referred to in the argument, (and I am not impressed with 
their relevancy,) it must be remembered, that in England 
the legal title is in the mortgagee, and if he can claim the 
rent from the tenant, it is by reason of that title. There 
the mortgagor stands quodam modo, as the tenant at will of 
the mortgagee, who may treat the lessee as a mortgagor. 
In this State the relation is entirely changed by the Act, 
unless the mortgagor is out of possession. 

"Laffim entered as the tenant of McSweeny, the mort- 
gagor ; he gained the possession by his permission, and if 
he can^ he claims as the tenant of the mortgagee. The 
possession is changed without the consent of the former, 
who would thereby be placed in a position he did not 
originally agree to occupy. 

"If Lafi'an can be regarded as holding for the mort- 
gagee, what becomes of his right which McSweeny had 
against him as landlord? He entered under him, and 
before he can in any way dispute his title, he must place 
him in the position he occupied when he became his 
tenant, by first surrendering the possession. The title of 
the lessee,. is that of the landlord; he recognized it at his 
entry — is protected under it — maintains his possession 
through it, and can assert it in his defence. When he 
entered, he never claimed a right to hold in opposition to 
his landlord. His disclaimer by denying that he holds 
under the power through which he entered, is an attack on 
his own title. Every principle of justice and equity, 
precludes him from asserting any title independent of that 
under which he held at the moment of his taking posses- 
sion. He is certainly in no better situation than if during 
his term he had acquired title in himself. In that event, 
he could not rely on it, for retention of possession, but 
would be bound to surrender and enforce his claim by 
action. 
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" His act disputes the right of his landlord, while he, the 
tenant, remains in possession, and he is not permitted to 
controvert the title under which he entered, 

** Durand vs. Isaacs^ McC. 4, 64, held that the Act of 
1791 did not flpply where the mortgagor was out of pos- 
session. There he had sold and conveyed, and his grantee 
had been in quiet possession from the date of the deed. 
The possession of the grantee was for himself, not as tenant 
or subsidiary to any right, for he held the legal title. Here 
LafiSsin, while in possession as tenant in effect, disputes his 
landlord's title as just said, and he cannot be allowed to 
controvert it, for he entered under it. 

*' The authorities on this point are so clear, that it is only 
necessary to refer to some of them. 

" Anderson vs. Darby, 1 N. & MoC. 870; St/n vs. Sanders^ 

4 Strob. 196; Trustees of Wadsworthvilk Academy vs. 

Weeks, 4 Rich. 51 ; Millhouse vs. Patrick^ 6 Rich. 215, and 

the whole doctrine may be found at length in Willison vs. 

Wath'ns, Car. Law J. 121. 

" 'J'he plea asserts that Laffan, during the lease, attorned 
to McKeegan, the mortgagee. This assumes that to the 
moment of doing so, his possession was that of his land- 
lord, and he asks that by committing a breach of his 
contract, he shall be permitted to change the conditions 
under which he entered, to the prejudice of such landlord, 
and alter the possession by violation of his own agreement* 
If Laffan did not connive with McKeegan, in the attempt 
to hold under him to the injury of McS weeny, how could 
it be claimed that the possession was actually so changed, 
that he was out of it, while the party that entered, to bold 
for him, was actually in ? 

'' Until changed in some diflPererrt mode from that thus 
attempted, the possession of the tenant must be regarded 
as that of the landlord. 

" It is not so certain that in England, where the relation 
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of the mortgagor and mortgagee is so different from that 
which prevails in this State, the plea of the plaintiff pre- 
sented in the case made could avail, for in Evans ws, Elliott 
et al. 9 A. & E. 842, 36 E. C. L. R. 159, it was held that 
where a mortgagor in possession makes a lease, after the 
mortgage, reserving rent, the mortgagee after breach, 
cannot by merely giving notice to the lessee of the mort- 
gagor, of the arrears due and requiring the rent to be 
paid to him, make the lessee his tenant, or entitle him to 
distrain for rent, subsequently accruing, under the terms 
of the lease. There seems to be no difference between 
that case and this, to say nothing of the Act of 1791, 
which on the execution of the mortgage still continues the 
title in the mortgagee. 

" I sustained the demurrer." 

The plaintiff appealed and now moved this Court to 
reverse the decision of his Honor, the Circuit Judge^ on 
the grounds: 

1st. Because his Honor erred in deciding that the plea 
in bar was bad as infringing the rule that a tenant cannot 
dispute his landlord's title. 

Authorities : Eopcroft vs. Keys^ 9 Bing. 613, (23 E. C. L. 
399 ;) Doe dem, Higginhotham vs. Barton, 11 A. & E. 307, 
(39 E. C. L. 97;) Akhome vs. Gome, 2 Bing. 54, (9 E. C. 
L. 813;) Pope vs. Biggs, 9 B. & C. 245, (17 E. C. L. 369.) 

2d. Because it is submitted, that at common law a mort- 
gagee having given notice of the mortgage and breach of 
condition to the tenant in possession, and claimed the rent, 
the mortgagor is not entitled to the rent in arrear at the 
time of the notice, nor to that which accrues afterwards. 

Authorities: Powsley vs. Blackman, Cro. Jac. 659; 
Keech vs. Hall, Doug. 22; Moss vs. Gallimore, Ibid. 282; 

VOL. XV. — 17 
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Bac. Ab't, Title Mortgage, 635, Ap'x, 240 ; Chris, note to 
Black, vol. 2d, 159; Cruise on Real Prop. Title Mortgage; 
Bradby on Distress, 97 ; Kent Com. vol. 4, 165 ; Powell 
on Mortgages, 207 ; Rawson vs. Eiche^ 7 A. & E. 451 (84 
E. C. L. 142 ;) Doe dem, Marriott vs. Edwards, 5 Bam & 
Ad. 1065, (27 E. C. L. 268;) Akhorne vs. Gome, supra; 
Pope vs. Biggs, supra ; Wadihve vs. Barnett, 2 Bing. N. C. 
538, (29 E. C. L. 410:) Partington vs. Woodcock 5 Nev. k 
Man. 672, (36 E. C. L. 418 ;) Evav^ vs. Elliott^ 9 A. & E. 
842, (36 E. C. L. 159 ;) Jones vs. Clark, 20 Johns. 52 ; Fitch- 
bourg Manufacturing Co. vs. Melven, 15 Mass. 268. 

3d. Because it is submitted that under the provisions of 
the A. A. 1791, the mortgagor having leased the premises, 
and his lessee having entered and being in possession, the 
mortgage is as at common law. 

Authorities : A. A. 1791, 5 Stat. 169 ; Durand vs. Isaacs, 
4 McC. 54 ; Stoney vs. ShuUz, 1 Hill, (Ch.) 498 ; Mitchell 
vs. Bogan, 11 Rich. Law, 686; Dwar. on Stat. 578 
Broom's Maxims, 288 ; 1 Plowden, 183 ; Jacob's Law Die 
Possession, 241, and Entry, 855 ; Taylor, Land. & Ten. sec 
572, 766, 767 ; Newton vs. Harlem, 1 Man. & Gran. 644 
(39 E. C. L. 581 ;) Archbold, Land. & Ten. 8, 112 ; A. A 
1712, (2 Stat. 577, 578 ;) A. A. 1812, (5 Stat. 676 ;) A. A 
1817, (6 Stat. 67;) Cruger vs. Daniel, 1 McM. Eq. 196; 
Mathews vs. Preston, reported in note to Boyce vs. Boyce, 6 
Rich. Eq. 807. 

Edward McCrady, Jr,, for plaintiff. 

The plaintiff does not dispute the title under which he 
entered, but attempts to show "that the right which the 
landlord then had was defeasible or limited in its nature, 
and has since expired or been defeated." This he is 
permitted to do ; " for in that case he does not dispute the 
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title, but confesses and avoids it by matter ex post facto?'^ 
Alchome v. Oome,{a) 2 Bing. 54 ; Pope vs. Biggs, 9 B. & 
C. 245 ; Hopcroft vs. Keyes, 9 Bing. 613 ; Higinhotham vs. 
Bar ion, 11 A. & E. 307; Uarriot vs. Edwards, 6 Car. & 
P. 208; Archbold's Landlord and Tenant, 219; Smith's 
Leading Cases, Duchess of Kingston's Case, 612, 658, and 
cases there cited. The same doctrine has been recognized 
ia our own Courts in the case of Oiven vs. Millinax, 4 
Rich. (Law) 592. 

To show, then, as we are permitted, that McS weeny's 
(the lessor's) title expired after Laffan entered under it, it 
is necessary, first, to recur to the rights of the mortgagor at 
common law, and, second, to inquire how far those rights 
have been affected by our statutory provision, A. A. 1791. 

At common law, the mortgagee, by mortgage subsequent 
to the lease, took subject to the lease, and hence could not 
evict the lessee until expiration of term, but might give 
notice of forfeiture of mortgage, and demand rent, and dis- 
train for that due at notice and accruing afterwards. But 
the lessee who took subsequent to mortgage might be re- 
garded as a trespasser, and evicted without notice, though 
if the mortgagee stood by and allowed the mortgagor to 
receive rents, he could not afterwards claim them of the 
tenant. And as a tenant, in the latter case, might be re- 
garded as a trespasser, so, on the other hand, he could not 
be required to hold under the mortgagee, without his assent 
signified, before the Act of Anne, by formal attornment, 
and since that Act in some way equivalent to an attornment, 
such as by paying rent. See Powsley vs. Blackman, Cro. Car. 
650, and Moss vs. OalUmore, Doug. 279, the leading cases 
upon the subject, and a long current of authorities, English 
and American, and our own cases of Stoney vs. Schiiltz^ 1 Hill, 

(a) This principle is recognized throughout this case, but the facts 
were held not to support the plea, the plea attacking the landlord's title 
by alleging forfeiture of mortgage before lease. 
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(Ch.) 498; Matthews vs. Predion, reported in Boyce vs. 
Boyce, 6 Rich. Eq. 311. 

The tenant in this case has attorned and paid rent, (see 
his plea,) and by the common law, therefore, is liable to the 
mortgagee for the rents, and, consequently, is not liable to 
the mortgagor. Has his liability been changed by our 
A. A. 1791? 

The provisions of this Act have been four times under 
the consideration of our Courts of Appeal — twice in the 
Court of Law, and twice in the Court of Equity. The 
first case was that of Durand vs. Isaacs^ 4 McC. (Law) 154. 
The question in this case was whether the proviso in the 
second section applied to the first section, and it was held 
that it did. The next case was that of Staney vs. iSchuliz^ 
in which the rights of the mortgagor and mortgagee at 
common law were reviewed ; and following the case of 
Moss vs. Galimore, the Court held "that Schultz being out 
of possession, the rights and powers of Brooks as mort» 
gagee must be determined as at common law ; and accord- 
ing to that, he had a right to receive and retain the rents, 
having given notice to the tenant in possession." Then 
followed the case of Matthews vs. Preston, reaflSrming the 
case of Sioney vs Schultz, and maintaining the liability of 
the tenant to account for rents after notice of the mortgage 
and condition broken, and compelling the tenant to pay the 
rent again to the mortgagee, although she had already paid 
it to the mortgagor. Arid, lastly, came the case of Mitchell 
vs. Bogan, 11 Eich. (Law) 636, in which the ruling in the 
foregoing cases was approved and adopted. The Judges 
dissenting in their elaborate opinion, admitting that the 
ruling in these cases was too strong for them to venture to 
set aside, and we shall hereafter show that this case does 
not come within the reason of their dissent in that case. 

We may take it, therefore, as the settled ruling in these 
cases, that, where the mortgagor is out of possession^ the 
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rights and powers of the mortgagee must be determined by 
the rule of the common law ; and what they are under that 
rule, we have already ascertained. 

This brings us to the most difficult question in the case : 
When is the mortgagor out of possession ? 

Without attempting to answer whether he is out of pos- 
session in all the cases put in the dissenting opinion in 
MiicheU vs. Bogan, we shall endeavor to show that the 
mortgagor is out of possession when his tenant for years 
is in. 

But before we proceed to do so, it is as well to observe 
that the maxim, that the possession of the tenant is the 
possession of the landlord, cannot apply to this case. For 
the question we are considering is : Who, under this Act, is 
the landlord ? That maxim embodies the rule of law as 
between landlord and tenant, on the one hand., and the rest 
of the world on the other; but can have no application in 
questions arising between themselves ; and to rely upon it 
in this, is to assume the very question in the case. 

The word possession is a term of art, and has a fixed 
technical signification, and, as such, must be construed ac- 
cording to its known naeaning. (Dwaris on Statute, 578 ; 
Broom's Maxims, 283.) What, then, is possession ? 

"Possession is either actual where a person actually 
enters into lands or tenements descended or'conveyed to 
him, or, in law, where lands, &c., are descended to a man. 
and he hath not actually entered into them." (Jacob's Law 
Die. Title Possession, p. 241.) " Where entry may be 
made into land or anything, it shall not be in the party 
before entry." (Ibid. Entry, 355.) "And there are prin- 
ciples of law that, if there may bo entry, then it shall not 
be in the party before entry. ***** But in the case 
here, entry might have been made; for which reason it 
seems that before entry the lease and possession continues 
in the lessee." (Plowden, 133.) 



i 
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We maintain, therefore, that the mortgagor and landlord, 
who has a tenant for years in, is out of possession. Because, 

1st. "An estate for years is a contract for the possession 
of lands and tenements for some determinate period, and 
takes place where a man letteth them to another for the 
term of a certain number of years agreed upon between the 
lessor and lessee, and the lessee enters thereon,^^ 

2d. If, therefore, there can be no possession without 
entry, and the landlord who has a tenant in has possession, 
why the care of all conveyancers to insert in leases a right 
to re-enter upon condition or covenant broken? This 
clause is inserted to enable the lessor, in case of a breach 
of covenant, to re-enter and eject the tenant ; for, in such 
case, without the proviso, he would possess no such power. 
(Taylor Land, and Ten. § 291.) If the landlord must secure 
to himself the right to do that which is essential to pos- 
session, he surely is out of possession until that is done. 

3d. Before condition broken, or expiration of term, the 
lessor has not the right to enter, and, if he does, may be 
treated as a trespasser. (Taylor Land, and Ten. § 767.) 
And after condition broken, or expiration of term, his right 
to enter only enables him to maintain an action in eject* 
ment. {Newton vs. Harhn, 1 Man. & Gran. 644.) It surely 
would be a contradiction in terms to say that the landlord 
was in possession, where his right to entry, the essential of 
possession, only enabled him to maintain an action in eject- 
ment to obtain possession. 

4tb. The distress for rent itself is an admission and 
affirmance of the continuance of the plaintiff^s possession, 
de facto, up to the time of the distress ; for the lessor can 
only distrain during the continuance of the term of the 
lessee. (Taylor Land, and Ten. § 572 ; Archbold Land, and 
Ten. Ill, 112.) 

5th. But we are not left alone to the technical signification 
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of the word possesaioa in the A. A. 1791, for the provisions 
of our statute abundantly show that the landlord is out of 
possession by the tenancy of his lessee. 

The A. A. 1712, § 16, recites that, " whereas landlords 
are often great suflferers, not only by tenants running away 
in arrear ****** but also refusing to deliver up the 
possession of the demised premises, whereby," &c., and pro- 
vides a method whereby justices '* may put the landlord or 
landlords into the possession of the said demised premises." 

Section eighteen provides a penalty against a tenant who 
shall give notice of his intention to quit, " and shall not 
accordingly deliver up the possession thereof at the time in 
such notice contained." (2 Stat. 578.) 

The A. A. 1812, entitled "An Act to aflFord landlords 
an expeditious and summary mode of regaining possession 
from tenants who shall hold over after the determination of 
lease" provides proceedings to give landlords " repossession" 
(5 Stat. 676.) 

The A. A. 1817 provides a method by which the sheriff 
shall put the landlord " in possession." (8 Stat. 67.) 

See, also, A. A. 1833, 6 Stat. 485. 

It is clear, from these instances, that in our statute the 
landlord who has leased his lands is regarded as out of 
possession, and that remedies were necessary to be pro- 
vided to put him in. 

6th. The reasoning in Durand vs. Isaacs^ the leading case 
under this Act, is that, where the mortgagor was out of 
possession, **the right of some third person must be in- 
volved ; and, according to the forms of procedure in a 
common law Court, such a third person could not be a 
party, and it would be nugatory to- order the sale of a 
man's property who was not before the Court." Now, 
" the tenant in possession" is " a third person " as to the 
mortgagor and mortgagee, and ** is always a proper party 
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to a bill of foreclosure." {Cruger vs. Daniels^ 1 McM. Bq. 
196.) 

We are aware that the reasoning in Durand vs. Isaacs 
has been assailed, in the dissenting opinion, in Bogan vs. 
Mitchell. But this case is clear of the question in that, 
viz. : Whether the proviso in the second section of the Act 
relates to the first, inasmuch as this case arises entirely 
under the second section. And moreover, though that 
reasoning, if correct, does strengthen our position, we are 
not in the least dependent upon it, having reached our con- 
clusion by entirely different and, as appears to us, stronger 
line of argument. But if the dissenting opinion be correct, 
the same question arises, and our argument holds equally 
good upon the paraphrase of the Act therein given. The 
proviso is thus paraphrased : " Provided, that nothiny herein 
contained introductory of cJiange shall extend to actions now 
pending, or to cases where the mortgagor's right of possession 
shall have ceased,^' &c. The question we are discussing is • 
Whether *' the mortgagor's right of possession has ceased" 
when he has a tenant in possession ? 

In conclusion, we would observe that to exclude mort- 
gagors, who have tenants in possession, from the proviso of 
this Act, is to exclude from its operation the largest class 
of cases that arise under it ; and that if the design of the 
Act is to be conjectured, it is most probable that the 
framers intended to extend the benefit of the proviso only 
to mortgagee of homesteads, and intended to leave the 
mortgagor, who was receiving rents and yet refusing to 
pay interest, to his liability as at common law. But that 
whatever was the motive of the framers of the Act, this 
case must be decided upon logical deductions from pre- 
vious cases, and not upon any idea of what the law should 
have been, and these support the plea. 

Philips, Campbell, contra. 
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The opinion of the Court was delivered by 

Wardlaw, a. J. McSweeny mortgaged a dwelling 
hoase to McKeegan, and afterwards demised the same to 
Laflan. Interest on the bond secured by the mortgage not 
having been paid, and the condition of the mortgage having 
been thereby unperformed, McKeegan gave notice of these 
facts to LafiTan ; demanded from him payment of the rent, in 
arrear and to become payable, and required him to attorn ; 
Laffan attorned to McKeegan; McSweeny, by his bailiff', 
Kennedy, distrained ; Laffan replevied, and became plain- 
tiff in replevin ; McSweeny, as avowant, and Kennedy, as 
cognizor, claimed rent under the demise above mentioned; 
Lafl&n, the plaintiff in replevin, filed a plea setting forth 
substantially the facts here stated ; McSweeny and Kennedy 
demurred ; the Circuit Judge sustained the demurrer, and 
Laffan appeals. 

This Court assents to the propositions contained in the 
first two grounds of appeal, and concedes, first, that a tenant 
may show that the title under which he entered is deter- 
mined, and second, that at common law a mortgagee is 
legal owner of the mortgaged land, entitled by conveyance 
from the mortgagor to the outstanding terms, to the rever- 
sion thereof, which was in the mortgagor at the date of the 
mortgage, with rent, in arrear or to become payable, inci- 
dent thereto, and to all rent upon leases made by the mort- 
gagor after the execution of the mortgage. 

But the third ground of appeal brings up the effect of 
our Act of 1791 upon mortgages of land, and especially 
the meaning of the words " when the mortgagor shall be out 
of possession,^^ and the distinctions which have been founded 
thereon. 

Is, in the sense of the Act of 1791, a mortgagor out of 
possession when tenant for a year is in occupation under 
a lease from him? If so, McKeegan, being out of the 
purview of the Act, stands as a mortgagee at common law, 
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entitled under his notice to the tenant, to receive the rent, 
and the demurrer should have been overruled. If not, the 
demurrer was properly sustained. 

The opinions which I held when I was a member of the 
Law Court of Appeals, and which the argument of this 
case has not changed, have been so fully set forth in the 
elaborate examination of this whole subject which I sub- 
joined to the case of Mitchell vs. Bogan, that for them I will 
now content myself by referring to that case. My belief 
is that the perplexing words which have been made so 
much to impair the application and excellent provisions of 
the Act were really intended by the Legislature to exclude 
from the operation of the Act only cases where, before the 
Act was passed, the possessory right of the mortgagee had 
been exerted, by action, entry, or otherwise, so that the 
mortgagor was out of possession, actual or legal. But 
upon the supposition that the Act was not designed to 
embrace pre-existing mortgages, and that a prospective 
signification must be given to the words in question, I see 
that moitgagor includes every person claiming under the 
mortgagor, and mortgagee every person claiming under 
the mortgagee; that the Act makes by no other words 
provisions for the conjunction in the mortgagee of all the 
rights of both mortgagor and mortgagee, (an omission 
which was, for the removal of doubts, awkwardly, and, as 
I think, unnecessarily supplied by the amendatory Act of 
1797, 5 Stat. 311,) and calling to mind the common law as 
to the mortgagor's possession under his equity of redemp- 
tion and the inefficacy of the statute of limitations in 
behalf of the mortgagee whilst that possession continued, 
I conclude that mortgagor out of possession can at most 
embrace only those cases where neither legal or actual 
possession is in the mortgagor or any other person deriv- 
ing right from him. In the paraphrase which I ventured 
to make, (11 Hich. 722,) '* where mortgagor's right of posses- 
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sian shall have ceased,^^ moBt, under the requirements of the 
context be understood to mean where all right of possession 
in either the mortgagor or any person claiming under him 
shall have ceased. 

Equity had long before 1791 regarded a mortgage as a 
mere security of the mortgage debt, and had treated the 
right of the mortgagor before foreclosure as an estate. 
It was wise to extend to the law courts these beneficent 
principles of equity, and I cannot persuade myself that a 
few words of doubtful import, contained in a proviso, were 
intended so as to mutilate the general provisions, and to 
increase distinctions, diversities, expense and delay in many 
instances, where in all symmetry, uniformity, cheapness 
and expedition were desirable. The Legislature knew 
that many large tracts of granted land in the interior were 
vacant, that is, in forest, and not actually occupied by 
anybody, and that many houses in Charleston were occu- 
pied by tenants under Lsase, and why mortgages of these 
tracts and these houses should not come within the im- 
proved system, I have never been able to comprehend. 

It is not, however, my purpose to commit this Court to 
my own opinions. As the organ of the Court, I now go so 
far only as this case requires. The Court holds, that where 
there is a mortgage in fee, the mortgagor, whilst he retains 
the fee, is not deprived of the ownership of the land and 
rights incident thereto, by the temporary occupation of a 
tenant who holds under him. If the mere yielding of the 
mortgagor to a tenant of the occupation establishes the 
condition of '' mortgagor out of possession " contemplated 
by the Act of 1791, the mortgagee instantly becomes 
owner, and therefore it is in the power of a mortgagor, by 
thus going out, to deprive the mortgagee of the easy and 
judicious remedy at law which the Act gives to him, 
where a judgment has intervened between his mortgage 
and his judgment on the mortgage debt. If, on the other 
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hand, some entry or notice by the mortgagee must precede 
the transfer of the legal title to him, it would be hard to 
say where the title was afler the mortgagor was out of 
possession and before the mortgagee entered. Or what 
would be the result of the mortgagor's again taking pos- 
session in his own person afler the expiration of the lease, 
without entry or notice by the mortgagee; at any rate, the 
title would be in the mortgagor or mortgagee at the plea- 
sure of the mortgagee. It may be imagined what confu- 
sion and risk would follow, if the title could be shifted 
according to circumstances depending upon oral testimony 
without any written document. In the case of Mathews vs. 
Preston, 6 Rich. Bq. 307, note : The defendant, John Pres- 
ton, became subject to a decree for rents because he had 
not excepted and appealed at a proper time ; but the 
opinion of Chancellor Durgan shows that the complainant 
was a second mortgagee, who could not have had the legal 
estate, and that the claim for an account of rents and profits 
depended upon the doctrine of equity ; that the land, with 
all its produce, is a security for the mortgage debt, first of 
the first mortgagee, and if not required by him, of the second 
mortgagee. A full recognition of the meaning ascribed to 
mortgagor out of possession, in Durand vs. Isaacs^ (4 McC. 
54,) may be found in the very complicated case of Stoney 
et al, vs. Sliuliz et al. 1 Hill, Ch. 465, where the mortgagee's 
legal ownership was extended to both cases of lease and 
cases of vacant possession ; but when it is perceived that 
the executors of Williamson were at best only equitable 
assignees of Brook's mortgage, and that an account was to 
be taken as well of rents received by them or of rents in 
arrear by the tenants who held under the mortgagor, it 
may be seen that all that was in this case decided concern- 
ing the rents might well have been brought under the 
principle which Wcis plainly declared in the case ofifatliews 
vs. Preston. 
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In no Other case to be found in our reports has it been 
held that a lease made by the mortgagor brought him 
under the words mortgagor out of possession and transferred 
the legal title with its incidents to the mortgagee. 

It is the opinion of this Court that the plea of the plain- 
tift' in replevin was insufficient in law, and that the demur- 
rer to it was properly sustained. 

Motion dismissed. 

DuNKiN, C. J., and Glover, J., concurred. 
Motion dismissed. 
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Cooper Cone vs. Pike Brown and P. H. Brown. 

Promissory Note — Payment to depository for safe-keeping, 

B. being indebted to C. by promissory note payable to C. or bearer, 
paid the same to C.'s agent witli whom it bad been deposited for 
safe-keepmg during C/s absence, and the note was surrendered by 
the agent to B. At the trial of an action by C. against B. to recover 
the amount of the note, the presiding Judge cliarged the jury that 
the possession of the agent was like that of aji ordinary chattel — ^a 
naked bailment — depontum^ and implied no authority to receive pay- 
ment and surrender the note : — Eeld^ that the charge was erroneous 
and new trial ordered. 

The possession by an agent of a promissory note payable to bearer is 
not strictly analogous to the possession of an ordinary chattel. In 
the former case the agent has authority, prima facie^ to receive pay- 
ment and surrender the note, and the maker paying in good faith 
will be protected. The presumption, however, may be rebutted by 
contrary evidence. 

BEFORE GLOVER, J., AT BARNWELL, SPRING TERM, 1868. 

The report of his Honor, the presiding Judge, is as 
follows : 

'*The action was assumpsit on a promissory note. The 
following evidence was offered in the case : the execution 
of the note for $1,000, dated December 14, 1860, payable 
January 1, 1862, with interest from the date, was admitted. 

" Defence. 

"5. H> Browriy defendant, — In January, 1863, he went 
to John Cone's, plaintiff's father, and where plaintiff lived 
when at home, and there saw plaintiff's father, brother, and 
sister. Witness said to his brother Lawrence that plaintiff 
had a note on which he was liable, and he wished to pay 
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it. Lawrence made some slight hesitation and observation 
about Confederate money, and he and sister produced the 
note. Witness said he received Confederate money. His 
sister gave the note to Lawrence, and after the interest 
was calculated, witness paid it. The plaintiff* it was said, 
was in the war, on the sea- board near Beaufort. Boxes 
with provisions were frequently sent there to soldiers. 
Witness got and brought away the note. A year or more 
after, he got a letter from Lawrence, stating that his brother 
was not satisfied to take Confederate money. The money 
he paid was never offered back to him, and he heard no 
more about it until he was sued. Confederate money was 
then good in the purchase of goods and payment of 
debts, and no one had then objected to receive it. Lawrence 
slightly hesitated and then agreed to take it. 

" Cross-examined. — Witness received no intimation that 
they would receive it. Lawrence and his sister had a 
conversation, and then his sister brought the note. Wit- 
ness and Lawrence calculated the interest. His notion 
was, as note was drawn to bearer, and he had possession, 
that was enough. A letter was produced from witness to 
Lawrence P. Cone, dated Barnwell, December 20th, 1864, 
of which the following is a copy : 

'* 'Dear Sir: I received yours of the 11th inst., inform- 
ing me your brother refused to receive the money I paid 
you for him ; that he does not consider it as money at all. 
I have received and paid out several thousand dollars 
since the war, that was contracted before the war. I met 
with none that refused to take it, nor have I refused to 
receive it. I have heard of but two persons that refused 
to receive Confederate money, they were * * and I have 
heard many abuses heaped upon them for so doing. We 
all know that no paper money is a lawful tender for the 
payment of a debt, but whatever is the currency of the 
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country we have to receive, there is no other funds to be 
had, therefore we are obliged to use what is current in the 
country; besides, your brother, Mr. Cooper Gone, never 
let me have any money, he let Dr. Pike Brown have the 
money, and Dr. Brown requested me to pay it, which I 
did as he directed. Dr. Brown is in the war, and the 
matter must be settled with him.' 

" He never had any dealing with plaintiff about it, and 
he did not know where the plaintiff was when he wrote him. 

" Reply. 

^'Rachel Cone. — Plaintiff's home was at his father's, and 
Lawrence lived near. Plaintiff had gone a good while 
when defendant called. He left his papers, and this note 
among them, to take good care of them, and to let no 
person have them. Lawrence told her that Col. Brown 
had come for the note. Lawrence had nothing to do with 
the note, nor did he manage plaintiff's business. When 
the plaintiff saw her, he said she had done wrong, and was 
displeased. This was the only note paid in Confederate 
money. 

*' Cross-examined. — A few mrre notes — three or four, 
were left with her. It was months after before she saw 
plaintiff — a little short of a year, and then he came home 
for good. The second time he came he was sick, and staid 
home three or four months. 

''Lawrence P. Cone. — Plaintiff, he thinks, went off in May, 
and Col. Brown came in December. Witness lived within 
two hundred yards of his father. Col. Brown asked if he 
did not hold a note of his ? Witness said no, that plaintiff 
had left all his papers with his sister. Col. Brown asked, 
can't you get it? He replied, I think I can, and witness 
got it of his sister. He hesitated some. Plaintiff was then 
in camp at Grahamville, and three or four months after 
he saw him ; he was displeased and refused to take the 
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money. Plaintiff never authorized witness to receive any' 
money for him, nor had he the custody of his papers. He 
has the money now. Plaintiff told witness to write to Col. 
Brown on his first visit, but he neglected to do so. The 
day Col. Brown paid, he told his sister of it, and she said 
nothing. When witness wrote to Col. Brown, plaintiff was 
away in the war. Witness produced eleven one-hundred- 
dollar bills, dated in 1862; five ten-dollar bills, and one 
two-dollar bill, dated February, 1864, and said the one- 
hundred-dollar bills are same money, tha others may not 
be. He might have spent some, but he is sure he did not 
spend all. He don't know if he spent any. He continued 
to neglect to write to Col. Brown until December, when he 
wrote. He thought he would neglect it no longer. 

" Cooper Cone, plaintiff. — This note was never paid to 
him nor to his agent. He left this and his other papers 
with his sister for safekeeping. He repudiated this pay- 
ment as soon as he heard of it. No offer was made to pay 
him. He was off a good deal, but not on much. He left 
notes to $6,000 or $7,000 with his 'sister, and this is the 
only one that was paid. 

" Cross-examined. — He wrote home occasionally. 

"It appeared to me, and I so held, that the possession of 
Rachel Cone was a naked bailment, deposilum; and that 
she had no right or control over the papers left in her 
custody beyond their safety. The authority conferred by 
the plaintiff was to safely keep, and not to surrender tho 
note to the maker on satisfaction of the amount due. It 
was not the case of commercial paper that liad passed into 
the hands of an innocent holder; nor is it within the general 
principle, that whenever one of two innocent persons must 
suffer by the acts of a third, he who has enabled such third 
person to occasion the loss, must sustain it. 

*' Whether the evidence showed a confirmation by tho 

VOL. XV. — 18 
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plaintiff of the acts of his agent, was submitted to the jury^ 
who found a verdict for the plaintiff for the amount of the 
note and interest." 

The defendant appealed, and now moved this Court for 
a new trial, on the grounds: 

1. Because, on the question of agency, his Honor charged 
the jury that the doctrine which, in the case of Carmickael 
vs. Buck, (12 Rich. Law, 451,) was held to be properly 
applicable to a raft of lumber^ is equally applicable to a 
negotiable promissory noie^ or any other kind of property, 
and that if they believed from the testimony, there was no 
agency to collect, but only to keep the note, payment by 
the maker to the agent, though made in good faith, and 
without notice of the prohibition against collection, will 
not discharge the maker; whereas, it is submitted hia 
Honor erred in so charging, and should have charged that, 
when the holder of a negotiable promissory note, commits 
it to an agent, as a mere custodian, coupled with a prohi- 
bition against collection, and gives no notice to the maker 
of such prohibition, he does not act "tn the usual way of 
doing such things, ^^ (to use the language of the case referred 
to,) and is to be regarded, in law, as giving such agent the 
indicia of authority to collect the note ; and that if the 
maker pays the agent in good faith, and without notice of 
the agent's limited authority, he will be legally discharged. 

2. Because, it is submitted, his Honor should have 
charged the jury, that an agency to collect a promissory 
note payable to bearer, is to be implied from the possession 
of the same, unless and until notice to the contrary thereof 
has been given. 

3. Because the verdict is contrary to law and evidence 
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in this: that though the testimony of the witnesses for the 
plaintiff did clearly establish that the plaintiff, /or nineteen 
months after he was notified of the payment by the defend- 
ant to his special agent, and of the surrender of the note to 
the defendant, yet the plaintiff wholly neglected to extend 
to the defendant the slightest notice of his disaffirmance of 
the act of his agent although he had ample opportunity to 
do so, and knew that his agent had not done so ; which act 
of omission and acquiescence, it is submitted, amounted, in 
law, to a clear ratification of the assumed agency in col- 
lecting the note. 

4. Because it is submitted, that his Honor should have 
charged the jury, that if the plaintiff* intended to disaffirm 
and repudiate the transaction connected with the settlement 
of the note in question, it was legally incumbent on him 
to have tendered back to the defendant, in a reasonable 
time, the Confederate currency which had been paid in 
satisfaction thereof, and his omission or neglect to do so, 
is legal proof of his affirmance or ratification of the trans- 
action. 

Copy of the note produced by the defendant^ B, II, 
Brown, at the trial. 

"On the first day of January, 1862, we, or either of us, 
promise to pay Cooper Cone or bearer, the sum of one 
thousand dollars, with interest from date, value received. 
December 14, 1860. 

(Signed) Pike Brown, 
B. IL Brown, 
Test, 
J. J. Brown." 

AMrich, for the motion, cited Commercial Bank vs. 
Norton^ 1 Hill, 501; Ewen vs. Mazijck, 3 Rich, 210; Story 
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on Prom. Notes, §§ 246, 339, 375, 378, 382, 389; Lickharroiv 
vs. Mason, 2 T. R. 63 ; Chit, on Bills, 394 ; Storj on Bills, 
§ 415; Sand on PI. & Ev. 714; 2 Green Ev. § 65; Stoney 
vs. McNeil^ Harp. 136 ; Owen vs. Barrow^ 4 Bos. & Pul. 
101 ; Carnes vs. Bleeker, 12 Johns. R. 300. 

Maker, contra. 



The opinion of the Court was delivered by 

Inglis, a. J. The action is assumpsit, by the payee 
against the maker, on a promissory note, payable to bearer, 
the execution of which is admitted. The defence is pay- 
ment. Payment of a promissory note, or other negotiable 
instrument, can be made effectually only to the real pro- 
prietor, or to some one duly authorized by him to receive. 
In the present case, it is not pretended that the original 
payee, Cooper Cone, ever parted with his ownership of the 
note, or that he, in person, has received payment. The 
allegation is, that payment was made to, and accepted by, 
Rachel Cone, the sister, and, as it is said, the agent, quoad 
hoc^ of the plaintiffj in whose possession the note was placed 
by the plaintiff^, and who produced it upon the defendant's 
call, and surrendered it upon receipt of payment. That 
the full sum of principal and interest due was, in fact, paid, 
in Confederate treasury notes, to Rachel Cone by the de- 
fendant, B. H. Brown, and that the note was thereupon 
delivered up to him, and is now in his possession, is not 
denied. We do not think it necessary to embarrass the 
case here by any question arising out of Laurence Cone's 
interference in the matter, since all that he did seems to us 
to have been done in the presence and with the assent and 
concurrence of his sister Rachel, and, therefore, to have 
been, in law, her personal act. The real matter of dispute 
is as to the fact and scope of her agency for the plaintiff. 
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and her consequent authority to bisid him by her receipt 
of this payment. One may constitute an agent, by a 
previous delegation of authority, to act for him, either 
generally, or in a special matter and manner, or, without 
any previous delegation, in fact, of authority to do the 
particular act, may, bjj; his subsequent ratification and adop- 
tion thereof, preclude himself irom denying the agency. 
The facts of the present case furnish fair grounds whereon 
to argue that it is within the operation of one or other of 
these principles. And hence the whole investigation on 
the Circuit resolved itself ultimately into these two in- 
quiries: FtrsL Had Kachel Cone been, by any previous 
delegation of authority, constituted the plaintiff's agent 
to collect, or receive payment of, this note as she did? 
Second. If not so made his agent to receive, or not author- 
ized to receive in this particular manner, has the plaintiff, 
by his subsequent ratification and adoption of her act, 
precluded himself, as against the defendants, from repudi- 
ating it? 

' Each of these is a question of fact proper to be solved 
by the jury, and should be submitted to them for this pur- 
pose with just instructions touching the principles of law 
involved, as giving legal character and consequence to 
facts. The report made to this Court certifies us that the 
latter question, as to the plaintiff's subsequent confirma- 
tion of his sister's act in receiving payment in Confederate 
notes, was submitted to the jury; and no error, either in 
what he said or what he omitted to say, is discovered in 
the instructions of the Circuit Judge on this point. It 
was not, in law, incumbent upon the plaintiff* to seek out 
Brown, and carry back and tender to him the trieasury 
notes. It was enough, if he duly gave him notice that he 
would not stand to and abide by his sister's act, done for 
him and in his name. 
From the report itself it would be inferred that the other 
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question was taken from the jury, and decided by the 
Court. The Judge says: "I held that the possession of 
Rachel Cone was a naked bailment — deposllum — and that 
she had no right or control over the papers left in her 
custody beyond their safe keeping. The authority con- 
ferred .by the plaintifT was to safely keep, and not to sur- 
render the note to the makers on satisfaction of the amount 
due." 

If we should confine ourselves, as is usual here, to the 
report, we would feel constrained to send the case back to 
the Circuit on this ground. But the grounds of appeal, 
and the arguments, so far from raising any such objection 
Sis this, on the contrary, concede that this question also 
was, in truth, left to the jury, and the passage which has 
just been cited must be understood as a report of what the 
Judge, while instructing the jury upon the law of the case, 
stated as his own opinion of the effect of the evidence. 
The terms in which this opinion is expressed are certainly 
very absolute ; for the very matter to be ascertained by the 
jury was, whether the possession of Rnchel Cone was a 
mere bailment or deposit, or whether her agency did not 
extend beyond the safe keeping to the collection or receipt 
of payment. 

It is gathered from the grounds of appeal and the argu- 
ment on both sides, to which the incompleteness of the 
report compels a resort, that the Judge, in his instructions, 
compared the case of a delivery, by the owner of a prom- 
issory note, negotiable by delivery merely, to an agent, to 
that of a similar delivery of an ordinary chattel, and held 
that the agent's possession imported no more in the one 
case than in the other, and that he illustrated his views as 
to the legal significance of such possession by a reference 
to the recent case of Carmicuael vs. Buck^ (12 Rich. 451.) 
That was the case of a raft of lumber entrusted by the 
owner to the possession of an agent to be carried down the 
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river, and there delivered to the owner's factors for sale, 
but wrongfully sold by the agent representing himself as 
the owner. 

And it was held that the purchaser could not retain it, 
upon proof made of the true ownership. But surely this 
is not the law of negotiable securities when in such condi- 
tion as to pass by mere delivery. One having possession, 
however acquired, of a promissory note, bill of exchange, 
check, &c., negotiable by mere delivery, is presumed to 
be the owner, or right holder, and any stranger, having 
bo notice to the contrary, may safely act upon this presump- 
tion, and taking it thus in good iaith and for value will 
acquire a title good in law. It is of utmost importance t<> 
the interests of commerce which these negotiable securities 
so largely serve that this shall be so. (Story Prom. Notes, 
§ SSI I Penny vs. Caldwell, Col. Dec, 1829, 2 Kice's Dig. 
233.) And where one, dealing with the person having 
possession of a chattel, knows that he is not the owner, 
but is holding confessedly for another, the principle appli- 
cable was declared in Carmichael vs. Bui^k to hi\ *'ihat 
where one, for a special purpose, commits his pri'perty to 
a limited agent, in the usual way of doing such things, he 
is not to be accused of holding out the agent as more than 
he is." From which it would follow that the party so 
dealing has taken upon himself the burden of proving the 
scope of the agency so as to bring himself within it. The 
maxim applicable is. ** Qui contrahit cum alio, debet esse 
gnarxis conditiones ejus, cum quo conirahity Of course 
reference is now had to the mere fact of possession, not 
modified by any negligence or omission of duty or other 
fault of the principal. (Story on Prom. Notes, § 376.) 
But when the person having possession of a mercanllh 
security negotiable by mere delivery ^ is known to be holding 
not for himself, but for another who is the true owner, his 
possession is yet j>7'/ma facie evidence of an agency from 
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the owner to collect the amount due, to receive payment, 
and surrender the note. The maker paying in good faith 
to such person, will be protected in bo doing by the pre- 
sumption created by this prima fades, until it is overcome 
by suflBcient contrary evidence. Mr. Justice Story in his 
treatise on Agency^ discoursing of the ''incidents implied 
by law from the direct and principal authority," (section 
97,) and therein of ** incidental authority as a mere infer- 
ence of fact from the peculiar circumstances of the case," 
says : *' And, generally, the possession of a negotiable 
instrument is deemed sufficient ^nma/acte evidence of the 
title of the possessor to receive payment of it." (Story, 
Agency, § 104.). And again, in his work on Promissory 
Ni ies : " In general it may also be stated that if the note 
is endorsed in blank, and is in possession of a party, he 
will be deemed prima facie entitled to demand payment 
thereof, whether he be the actual owner, or only an agent 
for the owner." (Story, Prom. Notes, § 246.) Mr. Chitty, 
in his work on Bills, &c., says: "In ordinary cases, the 
mere production of a bill of exchange or note endorsed in 
blank by the proper person, or the mere production of a 
check is sufficient to warrant payment to the person who 
produces it, for the possession of an instrument, so endorsed, 
affords presumptive evidence of the holder^s ownership or 
agency to receive payment, and this without reference to 
his being the habitual agent of the same party." (Chitty, 
Bills, 894.) And so, also, Mr. Greenleaf : '* The authority 
to receive payment is inferred from the possession of a 
negotiable security." (2 Greenl. Evid. 165.) So far has 
this doctrine been carried, that such possession for the true 
owner has been held sufficient prima facie evidence of an 
agency to receive payment for the owner, to affect him 
criminally with the fact of such receipt in "an action to 
recover penalties on the statute of usury." {Owens vs. 
Barrow, 1 Bos. & Pull. N. R. 101.) The general proposi- 
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tion is all that is affirmed here. Of course, as the presump- 
tion may be rebutted by contrary evidence, it will be 
stronger or weaker, according to the attending circum- 
stances, which may, themselves, either on the one hand 
constitute such opposing evidence, or, on the other, may 
corroborate the presumption. The possession of a member 
of the owner's family in his own house would create a 
much weaker presumption and more easily overcome than 
the possession of a stranger, in a different place, and still 
less than the possession of an attorney, a collecting officer^ 
a broker, a banker, or other person acting in a business 
capacity. But even this presumption will be stronger 
where the owner is gone from home for a protracted 
absence, than where he is himself readily accessible. And 
there may be, and perhaps in the present case are, other 
circumstances operating one way or the other. 

In the particular here indicated, the possession of a 
promissory note negotiable by delivery, is not strictly 
analogous to the possession of an ordinary chattel — it has 
more legal significance resulting from the nature of the 
property, the purpose for which possession is ordinarily 
parted with, and the power which appears on its face to 
belong to the possessor. On this point it is considered 
that there was error in the charge of the Judge, and as this 
Court is not able to discern how far the absolute terms of 
his instructions may have controlled the jury in their 
finding, a new trial must be granted, and it is so ordered. 

DUNKIN, 0. J., and Wardlaw, A. J., concurred. 



Motion granted. 
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The State vs. William Howard, Sr., and George 

Howard. 

Cow Stealing and Malicious Trespass — Limitations^ 

Statute of — Practice. 

Indictment for cow stealing, docketed in District Court at April Term, 

. 1867. Xol. pros, entered at April Term, 1868, and new indictment 
for cow stealing and malicious trespass tlien docketed. The offence 
was committed in 1808, and so laid in the indictment. After the 
evidence for the State had heen closed, the presiding Judge quashed 
the indictment, on the ground that the prosecutor w^as barred by the 
Act of limitations of 1748. Held^ that the order to quash was erro- 
neous, and case restored to the docket. 

The District Court has Jurisdiction of ofiences committed before the 
Act creating the Court was passed. 

An indictment cannot be quashed because the prosecution is barred by 
lapse of time. 

A nol. pros, does not put an end to a criminal prosecution, as non suit 
does to a civil action. 

Discharge of defendant from his recognizance is the regular mode of 
terminating a prosecution without trial, but such, it seems, will not 
be the effect if an indict meiit be pending and the case be continued. 

Prosecution for cow stealing is barred, it seems, by the Act of 1748; 
but not a prosecution for malicious trespass under the Act of 1837. 
In the latter offence the fine only is barred. 

IX THE DISTRICT COURT, EDGEFIELD, APRIL TERM, 1868. 
The report of the presiding Judge is as follows : 

"This wis an indictment under the Act of 1789, for cow 
stealing, and for malicious trespass under the Act of 1857. 
When the case was called for trial, the Solicitor asked 
leave to enter a nolle prosequi^ and to give out a new indict- 
ment, which was granted, the counsel for the defence not 
objecting. At April Term, 1867, the defendants had been 
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discharged from recognizance, the prosecutoj* having failed 
to appear. 

" The original indictment contained only the count for cow 
stealing. Defendants pleaded not guilty. After the close 
of the testimony on the part of the State, defendants' coun- 
sel moved to quash the indictment, on the grounds that 
there was neither affidavit nor warrant, and that the prose- 
cution was barred by the Statute of Limitations. They 
demanded the warrant and affidavit, and the Solicitor, as 
also the Deputy Solicitor, who hrtd prepared the original 
indictment^ replied that they could not produce them, and 
asked leave to prove their lofjs, and that the prosecution 
was commenced within six months after the offence charged. 
I was of opinion that the defendants, by their plea of 
not guilty, had deprived themselves of the right of objec- 
tion to the irregularity of the pleadings, but thought, and 
so decided, that even admitting the proof of the loss of the 
affidavit and warranty and that the prosecution had been 
commenced within six months from the commission of the 
offence, still the effect of a nolle proaerjn? was to force the 
State to commence de n-'vo, and that as the only evidence 
before the Court was that the offence had been committed 
in May, 1862, or 1863, not only six months, but over five 
years had elapsed since that date and the time of the 
giving out of the new indictment, and therefore the prose- 
cution was barred. 

" The Slate vs. McKee, 1 Bail. 653, though not exactly 
analogous, is more so than any I have been able to find. 
That case decides that a nolle prosequi may be entered 
during all the stnges of pleading to the indictment, up to 
the time when the jury are charged, but not after. The 
effect of the nol. pros, upon the Statute of Limitations is 
not there decided, but I take it for granted! that had that 
been an indictment for cow stealing under tl)e statute, the 
bar of the statute would have been complete upon entry of 
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not pros, after the lapse of five years, as in this case. The 
plaintiff's fourth ground of appeal is decided in the cases 
of Tlie State vs. Youngblood, 2 Mc. 241, and The Slate vs. 
Free, 2 Hill, 628. Those cases concur in deciding that 
indictments for hog stealing are barred by the Statute of 
1748. The fifth ground is concluded by the words of the 
Act of 1748, Public Laws, 217, 'That in all and every 
case where any penalty, fine or forfeiture whatever, hatb 
been or shall hereafter be inflicted or imposed by any Act 
or Acts of the General Assembly of this Province, already 
passed or hereafter to be passed, and the time of prosecut- 
ing the offender or offenders, against such Acts not thereby 
provided, no iuformat'on, action, suit or prosecution, shall 
be had, issued, brought or commenced against the offender 
or offenders against any such Acts, for or in respect of any 
such penalty, fine or forfeiture, unless the same be done 
within six months after the date of passing this Act, if the 
offence hath already been committed, and within the same 
space of time after the offence committed for the future.' 
1 he Act of 1857, under which the defendants are indicted 
for malicious trespass, does not specify any time within 
which to prosecute the offender, and therefore the provi- 
sions of the Act of 1748, above referred to, apply to the 
Act of 1857 as to the bar of the statute. 

*'The remaining grounds of appeal have been already 
substantially answered. It will be seen from the foregoing 
that I did not decide as stated in the first ground of appeal. 
What the Court intended to decide, and did decide, is more 
correctly stated in the second ground. I am aware that 
the case of The State vs. Joseph Haskell, 8 Hill, 95, decides 
that the entry of tioL pros, does not put an end to the case, 
and does not entitle the defendant to be discharged from 
custody, nor his bail to be released from recognizance. But 
that was an indictment at common law for an assault, and 
this is an indictment under two several and distinct statutes- 
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Most assuredly the prosecution for malicious trespass not 
included in the original indictment could not be sustained 
after the lapse of nearly five years " 

The State appealed and now moved this Court to reverse 
the decision of the Judge, quashing the indictment, on the 
grounds : 

1. That his Honor erred in deciding that if six months 
had elapsed from the commission of the offence prior to 
bill of indictment given out, the indictment was barred. 

2. Because his Honor erred in ruling, that where an 
indictment had been nol, prosed, and another indictment 
for the same offence immediately given out, the Statute of 
Limitations ran from the time of the commission of the 
offence to the time of the giving out of tlie second indict- 
ment. 

3. Because six months had not elapsed from the com- 
mission of the offence to the commencement of the prose- 
cution, and it was so proved. 

4. Because indictments for cow stealing are not barred 
by the Statute of 1748. 

5. Because indictments for malicious trespass are not 
barred by the Statute of 1748. 

6. Because defendants' plea of not guilty was a waiver 
of the plea of the Statute of Limitations of 1748. 

7. Because it was incumbent on defendants to prove that 
their case was within the provisions of A. A. 1748, and 
the same was not done. 
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8. Because his Honor should have allovv-ed proof of the 
existence, loss and contents of the affidavit of prosecutor, 
which was the commencement of this prosecution, and .of 
the warrant based thereon, and of the time when said affi- 
davit was made and said warrant issued. 

9. Because, even if defendants were entitled to the 
benefit of the bar of the Statute of 1748, they could not 
avail themselves of it so as to quash the indictment. 



Youmans^ Solicitor, for the motion. 

The affidavit or information on which warrant issues, or 
indictment is given out, is the commencement of the prose- 
cution so far as questions concerning Statute of Limitations 
are involved. 1 Brev. 163; 10 Rich, 145; 2 MeC. 489; 
Harper, 313. 

Defendants can derive no benefit as to Statute of Limita- 
tions, from first indictment being 7ioL prosed, 1 Brev. IGO; 
2McC, 489; 3 Hill, 95. 

Indictment for cow stealing not barred by Statute of 
1748, because the Statute of 1798 does not create the 
oB'ence. 2 Bail. 555. 

Indictment for malicious trespass not barred by the 
Statute of 1748. At most the bar goes only to the fine 
and not the imprisonment. 2 Bail. 554; 2 Hill, 628; 1 
Eich. 469 ; 12 Rich. 665 ; 2 McC. 483. 

Defendants' plea of not guilty was such a_ waiver of the 
Statute of Limitations as not to require the State to prove 
commencement of prosecution in si.x months from the 
ofitnce, and to entitle the State to show in reply to de- 
fendants' motion, that it had been so commenced. 10 
Rich. 148. 
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The question was matter in pais, and should have been 
passed on by the jury. 12 Rich. 666. 

'Griffin^ and 'Gary, contra. 



The opinion of the Court was delivered by 

Wardlavt, a. J, The defendants in 1863 did the acts 
for which they were indicted. They were soon afterwards, 
as the Solicitor alleges, arrested under a warrant for cow steal- 
ing, and entered into recognizances. No further proceed- 
ings were had before the organization of the District Court 
for Edgefield, which took place in the winter of 1866-7. At 
the April Term, 1867, of the District Court, an indictment 
against them for cow stealing was docketed, and the prose- 
cutor not appearing, they were discharged from their 
recognizance, but (as the counsel have plainly stated in 
their written argument exhibited to this Court,) the cause 
was then continued. At April Terra, 186S, on motion of 
the Solicitor, a nolle prosequi was entered, and immediately 
afterwards a new indictment for cow stealing and malicious 
trespass, alleging for time a day in June, 1863, was 
docketed, to which the defendants, both being in Courts 
personally and by attorney, pleaded not guilty. When 
the testimony on the part of the State had been closed, 
the defendants moved to quash the indictment, because 
there was not to be found either affidavit or warrant, and 
because the prosecution was barred by the Act of Lim- 
itations. The Solicitor offered to prove the existence and 
loss of the affidavit and warrant, and that the prosecution 
was commenced within six months after the commission of 
the offence. The District Judge held that by pleading not 
guilty the defendants had waived the right to object to 
irregularities preceding, but that the proof offered by the 
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Solicitor would be unavailing because the effect of the nol. 
pros, was such as to require a new commencement of the 
prosecution, and the new prosecution was barred by the 
lapse of time from 1863 to 1868. Therefore he quashed 
the new indictment. The Solicitor appeals, and various 
points of law are presented, for the understanding of which 
the foregoing statement will be sufficient. The points have 
almost all hitherto received the consideration of this Court, 
and little more will now be done than to refer to adjudged 
cases. 

The District Court had jurisdiction of the cause, not- 
withstanding that the off'ence was committed before the 
establishment of that Court. State vs. Sullivarij 14 Rich. 
286; not at all contradicted by anything said in the Slate 
vs. Walker, 14 Rich. 36. 

Quashing an indictment at the instance of the defendant 
is a very strong proceeding, now little known in our prac- 
tice, and justifiable only by some plain and gross defect in 
the proceedings, such as would render a judgment given 
thereon against the defendant erroneous. It has been a 
matter of dispute whether judgment could be arrested 
when it appears upon the face of the indictment that, accord- 
ing to the allegation of time there made, the prosecution 
was barred. Our own decision, as will be seen below, 
being that it could not. But many defects which would 
serve to arrest judgment, and many more that would sus- 
tain a demurrer, would be insufficient to authorize the sum- 
mary interposition of a Judge by quashing the indictment. 

A nolle prosequi entered by the prosecuting officer is not 
the termination of a criminal case, as a nonsuit is of a civil 
one. " The indictment is one of the stages of proceedings, 
and a discharge of that by nol. pros, does not- impair the 
previous proceedings. The State vs. Eackett, 3 Hill, 95 ; 
Smith ads. Shackleford^ 1 N. & McC. 36 ; Teague vs. Wi'lks, 
3 McC. 463. 
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The discharge of the defendant from his recognizance is 
the usual and regular mode of terminating a prosecution 
without a trial, and if there had been no distinct continu- 
ance of this case in April, 1867, such would have been the 
efiect of the discharge then made. But the continuance 
operated to render the discharge nothing more than the 
discharge of the bail, for which a good reason might have 
been found in the fact that the recognizance taken before 
the establishment of the District Court could not have 
required appearance in that Court, but was probably 
adapted only to the Superior Court of Sessions. 

The Act of 1748, (8 Stat. 701.) contains the only limita^ 
tion of prosecutions which is applicable to this case. The 
evils of prosecutions instituted long after offences com- 
mitted, or grievously delayed in their progress, have to some 
extent been guarded against by directions given to magis- 
trates and other public officers, which are mostly embodied 
in the Acts of 1889; but the connection of time which 
must subsist between one step in a case and the next, has 
not been fixed in criminal proceedings, as it has been in 
civil, and to the wise discretion of a Grand Jury in reject- 
ing bills that have been improperly delayed, or of a Judge 
in urgiffg trial after bill found, the defendant called to 
answer a stale charge must generally look for protection. 
In the District Court, however, the powers with which the 
Judge is invested to direct the discontinuance of prosecu- 
tions before trial, (13 Stat. 888, § 7,) and to refuse an order 
for docketing anindictment, if in his judgment the prosecu- 
tion thereof is not advisable, (13 Stat. 493, § 2,) are ample 
for preventing unjust and vexatious delays between the 
arrest and the indictment. 

The Act of 1748 bars only pecuniary penalties. {State vs. 
Fields, 2 Bail. 654 ; Stafeys. Dent, 1 Rich. 469.) It applies 
to cow stealing under the Act of 1759, because other pun- 
ishment, substituted for a fine not paid, will not be imposed 
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where the liability to the fine has beeu barred, {State vs. 
Youngblood, 2 McC. 241,) but it does not bar the fine (a) 
under the Act of 1857; against malicious trespasses, because 
that Act requires that, upon conviction thereof, the defend- 
ant ^' shall be fined and imprisoned at the discretion of the 
Judge," the discretion, not extending to the entire dispens- 
ing with either mode of punishment. {The Slate vs. Porter, 
10 Rich. 145. ) 

The complaint made to a magistrate is a commence- 
ment of a prosecution suiBcient to arrest the Act of Lim- 
itation. {The State vs. Fraser, 2 Bay, 96; The Stale vs. 
James, 2 Bay, 215 ; The State vs. May, 1 Brev. 160.) If, 
then, the prosecution for cow stealing was properly com- 
menced in 1863, it was not barred in 1868 ; the nol. pros,, 
no more than arrest of j.udgment would have done, {State vs. 
Thomas, 8 Rich. 298,) did not terminate it; the time laid 
in the iudictment, not being of the essence of the offence, 
was immaterial ; and if that time appeared on the face of 
the indictment to have been more than six months before 
the commencement of the prosecution, this would not be 
ground for arresting the judgment, much less for quashing 
the indictment. {State vs. Dent, 1 Rich. 473 ; State vs. Por- 
ter, 10 Rich. 146, 148.) 

The prosecution for malicious trespass does not appear 
to have been commenced before 1868, and if the defend- 
ants should be found guilty of that offence, how shall thej 
have the benefit of the bar which the Act raises against 
any fine thereupon? It will be seen that the cases of 
Youngblood, Porter and Dent, before cited, all speak of 
special pleadings, but our pleadings in criminal cases is so 
generally ore tenvs, and the bar of punishment is so nearly 
equivalent to legal non-guiltiness, that the Court has per- 
mitted lapse of time, proved under the general issue to have 

(a) Sic, in orig. '' Imprisonment" it is presumed was intended. 
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the same effect as if it tad been pleaded specially. To show 
that notwithstanding conviction the fine has been barred 
by the Act of 1748, the direction has been as in the case 
of The State vs. Waters, (1 Strob. 61,) for the verdict to be 
in words such as these: "Guilty, but at a time more than 
six months before the commencement of the prosecution." 

The motion is granted; the order for quashing the 
indictment set aside, and the case restored to the docket in 
like condition as it was in when the new indictment was 
docketed. 

Motion granted. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Motion granted. 
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Kenneth & Gibson vs. South Carolina Bailroad 

Company. 

Money Had and Received — Voluntary Payment. 

AssumpBit for money had and received will not lie to recover from a 
railroad company an amount paid by the plaintiff to the defendant 
for freight on goods, in excess of the rates the company were, bylaw, 
entitled to exact ; the payment haying been made afler the goods liad 
been carried and delivered, and without objection, protest or notice 
of discontent. 

BEFORE MOSES, J., AT RICHLAND. SPRING TERM, 1868. 

The report of his Honor, the presiding Judge, is as 
follows r 

" The plaintiffs were merchants carrying on business in 
the city of Columbia. 

"It appeared in evidence that they forwarded by de- 
fendants' road, between July 1st, 1865, and January, 1866, 
to Street, their commission merchant in Charleston, one 
hundred and fifty-two bales of cotton, from Orangeburg, 
for which he, as their agent, paid in United States currency 
two dollars per bale freio^ht on ninety-two bales, and on 
sixty bales three dollars per bale ; average weight of bales 
three hundred and sixty-nine pounds. 

''Between January 1st, 1866, and June 30th, 1866, plain- 
tiffs sent to J. F. Hunt, in Charleston, by defendants' road, 
from Columbia, (a few probably from Hopkins' Turnout,) 
one thousand four hundred and two bales, averaging about 
four hundred pounds; freight paid by consignee in Charles- 
ton, five dollars per bale in United States currency. 

" In early part of 1866, they forwarded by defendants' 
road, to C. F. Panknin, in Charleston; twelve bales of 
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cotton. From what exact point did not appear. This 
cotton was turned over to Bavenel & Barnwell. The 
amount paid for freight was not shown, it being merely 
stated that all the expenses of sale and freight amounted 
to two hundred and one dollars and twenty-two cents. 

" In February, 1866, they forwarded to Charleston, from 
Columbia, to G. W. Williams & Co., sixty-two bales, aver- 
aging four hundred and forty-five pounds; freight paid^ 
five dollars per bale in United States currency. 

"During the last six months of 1866, they forwarded 
from Columbia, to G. W. Witte, in Charleston, one hundred 
and twenty eight bales, averaging four hundred and ten 
pounds ; freight two dollars and fifby cents per bale, paid 
in United States' currency. 

"In the last six months of 1866, they forwarded to E. H. 
Bodgers, in Charleston, from Columbia, one hundred and 
eighty-one bales, averaging four hundred and nineteen 
pounds; freight paid, two dollars and fifty cents per bale 
in United States currency. 

** The accounts of sales were returned from time to time, 
as the cotton was sold, with the items of freight and other 
expenses paid. South Carolina Bailroad Coinpany fur- 
nished the principal mode of transportation to Charles- 
ton. Their road had been destroyed almost entirely from 
Orangeburg to Columbia, in February, 1865, and some 
time between the period of the first and last forwarding of 
the cotton, it had been put in running order. A steamboat 
company did carry from Charleston to the Congaree Bridge. 
Plaintiffs did not use that mode, because of delay ; nor did 
Gibson, one of the plaintiffs, who was examined, know of any 
merchants in Columbia who used it. He had heard that 
Mr. Hope did. The steamboat company employed lighters 
from the bridge to Granby and back. The ruins of the 
bridge, (which had been burnt,) and the want of distance 
between the piers, prevented steamers coming farther. The 
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navigation below the bridge was uncertain and not reli* 
able. 

*' The following references were made as to the restriction 
of charge of freight imposed on the company by its charter, 
(Act of 1835, 8 Stat, at Large, 412, § 20 ; 8 Stat, at Large, 
484 ; 11 Stat, at Large, 273.) 

** When the plaintiffs closed their testimony, the defend- 
ants moved for a nonsuit on three grounds: 

" First. That the charter of defendants fixed no rates of 
freight. 

*' Second. That the payments were voluntary, and cotild 
not be recovered back. 

** Third. That if the company is in any event liable, it is 
by way of penalty, which could not be recovered in this 
form of action. 

'^ While I did not regard the defendants entitled to their 
motion on either the first or third ground, I felt constrained 
to grant it on the second. All the facts were in evidence, 
and the question, how they were to affect the case,* in my 
judgment, was purely one of law. 

"The proposition amounted to this: if one, without 
ignorance of law or fact, and without a payment demanded 
or required as a condition precedent to the delivery of his 
goods, pays the freight charged for the carriage, can he 
recover back any portion of the amount alleged to be in 
excess ? 

*'The money was paid without protest or complaint 
Even aPber direct notice of the supposed excess in the 
freight, the plaintiffs continued to send their cotton and 
pay the charges made, and closed all the transactions with 
the defendants without any expression of objection. They 
would have occupied a different position if the defendants 
had refused the delivery of the cotton until the amount 
they demanded was paid. Whatever the plaintiffs did in 
regard to the payment, they did willingly. There was 
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here no want of knowledge of facts, and certainly the means 
of such knowledge were within their reach. Neither do 
they aver ignorance of the law. The presumption is. that 
where a course of dealing has been carried on, that the one 
party knew both the facts and the law in regard to the 
matter in which he was engaged with the other. 

"I could not distinguish this case from that of Robinson 
vs. City Council of ClmrleaP'n^ (2 Rich, 318.) The contract 
was executed. The plaintiffs failed to prove coercion, or 
attempt at it in any form, and are seeking relief against 
their own action, without even an allegation of ignorance 
of fact. 

" l*he principle decided in Eohinson vs. City Council finds 
favor in what is said in Harth vs. Oibhes, (8 Rich. 3.) 

" In the case of Clarke vs. DuiQher^ (9 Cowan, 674,) the 
point was directly made, and there the Court held that 
where money is paid with a full knowledge of the facts 
and circumstaaces. or with the means of such knowledge^, 
it cannot be recovered back, upon the ground that the 
party supposed he was bound iu law to pay it, when^ in 
truth, he was not. 

" I have examined many of the recent authorities referred 
to by the plaintiflV counsel in his able argument, but they 
proceed upon the principle recognized in Alston vs. Durante 
(2 Strob. 257,) which last case was supposed to affect that 
of Robinson vs. City Council, The distinction is plain and 
obvious. Where one takes advantage of the situation of 
another by withholding his goods or refusing to render 
some duty or service to which that other is entitled, with- 
out the payment of an amount over the sum he has a rigljt 
to demand, and the payment is made under such circum- 
stances, the excess may be recovered in this form of action. 
The principle is recognized, too, in the opinion of the Court 
in Ellioii vs. Swartout, (10 Peters, 136.) 

" The case of Alston vs. Durant will be found on exam- 
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ination to proceed upon that distiDctioD ; and so far from 
any intention on the part of the Court to weaken the prin- 
ciple upon which the case of Robinson ys. Oiiy Council 
proceeded, the opinion declares that it was not proposed 
(p. 265) to trench upon it. In fact, the whole argument 
rests upon the distinction hereinbefore referred to. At 
page 259, it is said, the plaintiff " was required to pay the 
disputed items of the account of Durant before his negro 
would be delivered to him." At page 260, the demand of 
the payment was held as a condition precedent to the de- 
livery of the property. At the same page, the principle is 
recognized as applying to persons in their private indi- 
vidual relations, where property is withheld unless a surn 
of money be paid to which the party has no legal or con- 
scientious right ; and it must not be forgotten, too, that in 
the Alston case the sheriff may have been regarded as act- 
ing colore officii. 

" Here the plaintiffs knew, on the payment of the freight 
of the cotton first carried, the charge that was made there- 
for ; and notwithstanding this actual notice, they continued 
to forward from time to time, by the same transportation, 
with full khowleilge, from the bills rendered, of the amount 
they were paying. 

"I cannot perceive anything in the proof made on the 
part of the plaintiffs in relation to the matter, which saves 
them from the operation of the rule growing out of the 
maxim : Volenti nonfit injuria. 

The plaintiffs appealed, and now moved this Court to set 
aside the order of non-suit, on the grounds : 

1. Because, in accepting their charter, the defendants 
undertook and assumed to comply with each and every 
provision and condition contained therein, and that tbe 
violation of the clause limiting the freight was a breach of 
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said undertaking, for which the plaintiffs could maiutain 
their action to recover back the money they had paid in 
excess of this limit. 

2. Because it was shown distinctly that the defendants 
owned and held the only practicable oveans of transporta- 
tion from Orangeburg and Columbia to Charleston, and 
that the plaintiffs were consequently at that time abso- 
lutely at the mercy of the defendants in that respect; and 
that this advantage of situation on the part of the defend- 
ants; and their availing themselves thereof to obtain a higher 
rate of freight than that to which they were rightfully 
entitled, constitute, according to principle and authority 
which cannot be successfully controverted, a complete an* 
swer to the pretence of voluntary payment. At all event?, 
upon this showing, together with the other facts presented 
in the plaintiffs' behalf, the plaintiffs had a right to go 
to the jury on the question^ to what extent the payment 
of this excess was the result of the use by the defendants 
of their advantage of situation to compel such payment. 

3. Because the plaintiffs having shown that the defend- 
ants had received as freight an amount beyond the limit 
prescribed by the express terms of an Act of Assembly, it 
followed that the amount so received was excessive, and 
that the act of receiving it was wrongful and illegal ; and 
by principles of law, based on sound reason, wise policy, 
and the purest morality, the plaintiffs had a right to recover 
back in this form of action the sum of money which had 
been taken from them under such circumstances. 

4. Because, to say that the plaintiffs voluntarily paid the 
excess of freight, involves the absurdity of stiying that 
thej preferred to pay five dollars per bale freight in viola- 
tion of law, rather than pay one dollar and eighty-two 
cents in conformity therewith. 
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5. Because it is the law recognized and established by 
the Courts of England and America, without an exer- 
tional decision or dictum^ that when one has paid money on 
an illegal contract, and is not in pari delicto^ he may recover 
it back in this form of action ; and that voluntary payment 
is no defence thereto. And in applying this principle, the 
fact thtit, as in this case, a penalty is consequent upon re- 
ceiving, but none upon paying, an excess, has been accepted 
and received as the highest evidence that the person paying 
was not in pari delicto with him receiving. 

6. Because the evidence adduced on behalf of the plain- 
tiflFs made out a prima facie, if not a conclusive, case in 
theii favor, and gave them a right to go before a jury of 
the country thereon. 

Talley, for the motion, cited : 

On first ground : Waller vs. Bank of Kentucky^ 3 J. J. 
Marsh, 205 ; Fogartie & iSlillman vs. The State Bank, 12 
Kich. 524. 

On second ground : 2 Smith's Leading Cases, page (marg.) 
289, note of reporter ; Com. Dig. "Action upon the case 
upon assumpsit, 1 ;" Bours vs. Watson, 1 Mill's Con. Rep. 
(marg.) 394; Fogartie Jc Stillman vs. The State Bank, 12 
Rich. 527, per Johnston, J. ; Amshury Company vs. Inhah. 
of Am^bury, 17 Mas. 461; Walker vs. Ham, 2 N. Hamp. 
241; Morgan vs. Palmer, 9 Eng. C. L. 232; Alston vs. 
JJtirantf 2 Strob. 257; Astley vs. Reynolds, Strange, 915; 
Shaw vs. Woodcock, 14 Eng. C. L. 18 ; Ripley vs. Oilston^ 
9 John. 201 ; Clinton vs. Strong, 9 John. 870 ; Elliott vs. 
Swariwout, 10 Pet. 138 ; Goddard vs. Bulow, 1 Nott & 
McCord, 45 ; Den vs. Parsons, 8 Barn. & Aid. 562 ; Hearsay 
vs. Pruyn, 7 John. 179. 

On third, fourth, fifth, and sixth grounds : Smith & Brom- 
ley, reported in note to Jones vs. Barkley, Doug. 697, a; 
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Jonrs vs. BarJcley itself, and reporters's note thereto ; Clarke 
vs. Shecy Cowp. 200. That excess above legal rate recover- 
able on principle of ground five : Inhabitants of Worcester 
vs. Eaton, 11 Mas. 376 ; Bond vs. Hays, 12 Mas. 85 ; Wheaton 
vs. Uihbard, 20 John. 290. Same principle applied to statu- 
tory restriction on banks : Ang. and Am. Corp. 181 ; White 
vs. Franklin Bank, 22 Pick. 187 ; Parker vs. The G. W. R. 
Co. 49 Eng. C. L. 253 ; recognized in case of same title, 73 
Eng. C. L. 545, and Kent vs. The G. W. R. Go. 54 Eng. G. L. 
714; Garion vs. The Brist. and Ex. R. Co, 101 Eng. C. 
L. 112. 

Be SaiLssure, contra, cited : 
JSiaie vs. Matthews^ 2 Brev. 82. 



The opinion of the Court was delivered by 

Inglis, a. J. The plaintiffs, Kenneth & Gibson are 
merchants of Columbia, engaged, inter alia, in buying 
cotton there and selling the same, by their agents, in 
Charleston, or sending it through that port for sale abroad. 
During a period of about fifteen months, extending from 
Ist July, 1865, to 1st October, 1866, they forwarded by 
defendants' road, in various parcels, from time to time, 
to different consignees, in all, nineteen hundred and thirty- 
seven bales of cotton. The defendants' charges for trans- 
portation were, in every instance, paid 'by the consignee 
in Charleston, after the delivery of the cotton and without 
objection. The rates of charges varied from two dollars 
to five dollars per bale, at difierent dates during the whole 
period, and the aggregate sum paid was about eight thou- 
sand five hundred dollars ($8,500.) The plaintiffs allege 
that the rates of charges for transportation, which they 
have thus paid, exceed those which the defendant is, by 
law, permitted to exact, by a large sum^ perhaps some 
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four thousand dollars or more in the aggregate, and in 
this action of assumpsit for money had and received by the 
defendants for the use of the plaintiffs they seek to recover 
back this excess. 

The road of the defendant, in its integrity through one 
branchy extends continuously from Columbia to Charleston, 
and supplies the ordinary, and, by reason of the greatly 
superior capacity, certainty and speed of its transportation, 
by far the most desirable mode of conveying produce and 
merchandise between the two points, though it cannot be 
said to have been, at the time of these transactions^ the 
only mode within the plaintiffs' power. This road had 
been destroyed almost entirely from Columbia to Orange- 
burg, (an intermediate point distant about fifty miles from 
Columbia,) and its bridge over the Congaree river had 
been burned, by the invading forces of the United States, 
in the early part of 1865, and, during the interval covered 
by these transactions, the injuries had been repaired, and 
the road put in running order. 

It seems to have been proved or admitted, in the develop- 
ment of the plaintiffs* case below, that the money sought 
to be recovered had been paid with a full knowledge by 
the plaintiffs of all the facts and law affecting their liability 
to pay the same, not as a condition precedent of the carriage 
or delivery of their cotton, but after the service had been 
fully performed, and the cotton was out of the possession 
and beyond the control of the defendant, and without 
objection or protest or notice of discontent. At least no 
evidence to the contrary of this was adduced. 

The important question, which has been most fully and 
ably discussed at the bar is, whether, for such purpose and 
under such circumstances, the action can be maintained. 
The Judge, presiding below, considering that the case 
made by the plaintiffs fell within the operation of the 
approved maxim of the law, ^^ volenti nonfit injura,^^ thought 
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it could cot, and, at the defendant's instance, ordered a 
nonsuit. The motion here is to set aside the nonsuit. 

The action for money fiad and receivedhfia been as favorite 
a subject of eulogium on the law, as the prayer for general 
relief has been on the equity aide of the Court. Lord 
Mansfield in 1760, in Moses vs. Jfacfarlan, (2 Burr, 1006,) 
said: "This kind of equitable action, to recover back 
money, which ought not, in justice to be kept, is very 
beneficial, and, therefore, much encouraged." "The gist 
of this kind of action is, that the defendant, upon the cir- 
cumstances of the case, is obliged by the ties of natural 
justice and equity to refund the money." And again, in 
1786, in Towers vs. Barrett, (1 Ter. Rep. 184,) *'I am a 
great friend to this action for money had and received ; it 
is a very beneficial action and foanded on principles of 
eternal justice." "I do not think the action can be too 
much encouraged." And as was to be expected, we find, 
very soon after, BuUer, J., who was one of Lord Mansfield's 
puisne Judges, saying in Straton vs. Rastall, (2 Ter. Rep. 
370,) '* Of late years this C!ourt has very properly eocttnded 
the action for money had and received; it is founded on 
principles of justice." But even so soon as that day, con- 
ception of the application of the action, so Lirge as to pro- 
voke a caution, seem to have resulted from such bountiful 
commendations. He adds : " I do not wish to restrain it in 
any respect. But it must be remembered, that it was ex- 
tended on the principle of its being considered to be like a 
bill in equity. And in order to recover money, therefore, 
in this form of action, the party must show that he has 
equity and consoience-on his side, and that he could recover 
it in a Court of equity." Lord Alvanhey in 1802, in Johnson 
vs. Johnson, (3 Bos. & Pull. 162,) lifted a little higher note 
of warning. "In Moses vs. Macfarlan, some principles were 
laid down which are certainly too large and on which I do 
not mean to rely ; such as that whenever one man has money 



294 APPEALS AT LAW. 

Kenoeth A Gibaon vt. Bailroad Company. 

which another ought to have, an action for money had and 
received may be maintained, or that wherever a man has an 
equitable claim, he has also a legal action." The general 
proposition that ^' wherever one person has, in his hands, 
money equitably belonging to another, and which, therefore, 
ex sequo et bono^ he ought not to retain, that other may 
recover it in assumpsit for money had and received," has 
however, been so often affirmed by the Courts that it has 
come to have almost the force of a maxim — the wisdom and 
experience of the expounders and administrators of the law. 
But where one man voluntarily pays money to another, 
it cannot be against conscience and rights that the receiver 
should retain it. An intelligent assent to its receipt by 
the payee as his own ought to estop the claim of the payer 
to have it restored. That cannot be said with propriety 
to be voluntarily done, where a formal assent thereto is 
induced by mistake^ or procured by fraud or deception, as 
to facts material to control the operation of the will therein, 
any more than where such formal assent is extorted by 
the application of a force which fetters and obstructs its 
free working. *'I think," says Gibbsj J., in Brisbane vs. 
Dacres^ (5 Taunt. 143,) "that when a man demands money 
of another as of right, and that other, with a full knowledge 
of the facts upon which the demand is founded, has paid a 
sum, he never can recover back the sum he has voluntarily 
paid." '' I think that by submitting to the demand he that 
pays the money, gives it to the person to whom he pays 
it, and makes it his and closes the transaction. He that 
receives it has a right to consider it his without dispute • 
he spends it in the confidence that it is his, and it would 
be most mischievous and unjust, if he, who has acquiesced 
in the right by such voluntary payment, should be at 
liberty, at any time within the statute of limitations, to rip 
up the matter and recover back the money. He who 
received it is not in the same condition. He has spent it 
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in the confidence that it was his^ and perhaps has no means 
of repayment." '*It is very important," says Abbott, C. J., 
in Skyring vs. Greenwood, (4 B. & C. 272 ; 10 Eng. C. L. 
Bep. 335,) "to every man that he should not b© led to 
suppose that his income is greater than it is. Every pru- 
dent man accommodates his style of living to what he 
supposes is his income." "It would be most mischievous," 
says Butler, J., in our own case of Robinson vs. Tlie City 
Council, (2 Bich. 317,) ^Ho open such transactions as these, 
after money has been expended on the assumption that it 
was lawfully acquired." *' It would remove the sense of 
security from past transactions, and let loose a great deal 
of treacherous litigation." '*So far," says Sir James 
Mansfield, 0. J., in Brisbane vs. Dacres^ **rrom its being 
contrary to s^uum et bonum^ for the party receiving under 
such circumstances, to retain the money, I think it would 
be most contrary to sequuni et bonum if he was obliged to 
repay it." "For see," says he, "how it is, if the sum be 
large, it probably alters the habits of his life ; he increases 
his expenses ; he has spent it over and over again, perhaps 
he cannot repay it all, or without great distress — is he then, 
five years and eleven months afterwards, to be called upon 
to repay it ?" 

Let us pause here a moment to consider the case before 
the Court, apart from the provisions of any positive statute, 
and inquire, in the light of these general principles, 
whether the plaintiffs have a case ; whether the defendant 
has money which equitably belongs to the plaintiff's, and 
which, therefore, ex sequo et bono the defendant ought not 
to retain ; whether it is against conscience that this money 
which is here claimed, shall be kept by the party who has 
it. A consideration in services rendered in the transpor- 
tation of the plaintiffs' cotton was given in exchange for 
the money received. It has not been intimated that this 
consideration was inadequate, or that the rates charged 



296 APPEALS AT LAW. 

Kenneth A Gibson m. Railroad Company. 

were, under the circumstances then existing, actually exor- 
bitant. A considerable section of the defendant's road had 
been destroyed or rendered unfit for use. It was*then of the 
utmost importance to individuals of all classes but especially 
to the pecuniary interest of the merchants, as well as to the 
State and the country at large, that this means of rapid 
and effe.ctive communication between the seaboard and the 
interior should be restored as soon as possible. 

It was of a consequence not now to be adequately appre- 
ciated, that what cotton and other produce had been saved 
from the rapacity of war should find a market, ^nd thereby 
some medium of exchange, something that had really the 
power as well as the image and superscription of money, 
should be brought into circulation among our impoverished 
people. It may be, and it is probable, that only by these 
high charges for transportation was the defendant enabled 
to repair the road and rebuild the bridge. They have so 
applied the money thus acquired, and the country at large 
and the merchants especially, including these plaintiffs, have 
secured and since enjoyed the benefits of these renewed 
facilities for transportation and communication. It may 
be that if the freighters by this road, fully informed as they 
were of the legal restriction on the power of the company 
to regulate the rates of charges, of which they would now 
avail themselves, had then interposed the bar of that 
restriction and claimed its protection against the excess 
now complained of, the company would have been com- 
pelled, for want of means to repair or from unwillingness 
to make the sacrifice of their own interests, which would 
have been necessary to procure such means, to abandon 
their dismantled track. Which now, from the case and its 
probabilities as presented in the brief, seems the more 
against sequum et bonum, that the defendant should retain 
the money which has been thus employed for the benefit 
of the public and particularly of freighters, or that the 
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latter having without complaint, or protest, or notice of 
discontent, paid this money when demanded and thereby 
encouraged a confidence in which it was used to accomplish 
a public benefit, of which they are reaping the advantages, 
should now, with the benefit purchased in their hands, take 
back the price with which it was procured ? 

It is true indeed, that when the will, is constrained by 
the application of what the law considers force^ to pay 
money which the receiver is not in conscience and honor 
entitled to, because such payment is not voluntary, the . 
money may be recovered. Duress of goods even, or the 
making the payment of the money a condition precedent 
to the surrender of the possessron of such goads, to the 
true owner or party entitled as against the holder, or to 
the according of any other right which the party ought not 
to withhold, is such force. Thus in Astley vs. Reynolds j 
(Strange, 915,) plaintiff having pawned goods with the 
defendant as security for the repayment of a loan of £20 ; 
the latter refused to restore them until plaintiff had paid 
him £10 additional, as interest for the use of the money 
for two months. He was allowed to recover back in this 
form of action. And so too in Chase vs. Dwinal, (Greenl. 
134,) where the owner of a boom in the Penobscot river 
refused to deliver the plaintiff's raft of lumber that had 
been driven by wind and current therein against the pur- 
pose and utmost efforts of the plaintiff, unless the latter 
would pay charges which, under the circumstances, the 
defendant was not authorized to exact. Such was the case 
also in the instance of money paid in order to obtain the 
delivery of policies of insurance which the defendant had 
no right to withhold in Shaw vs. Woodcock, (7 B. & G. 13.) 

And this is still more the case when the money is exacted 
in this way, by one in ofiice or authority, and co/ore officii 
This was Morgan vs. Palmer, (2 B. & C. 729,) where the 
Mayor of Yarmouth exacted an illegal fee from a publican 

VOL. XV. — 20 
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as a condition of granting him a license. The plaintiff's 
case is stronger, where, in addition to these circumstances, 
he disputed, at the time of payment, the defendant's right, 
and paid the money under protest. So was Ripley vs. 
Oelston^ (9 Johns. 201,) where plaintiffs, objecting to the 
demand as illegal, had paid to the officers of the customs, 
who had no right to exact it, a sum of money as tonnage 
and light money in order to obtain a clearance for his 
vessel ; and Clinton vs. Strong^ (9 Johns. 890,) where the 
plaintiff was compelled to pay certain costs for which he 
was not liable, to the marshal, before the latter would 
redeliver to him his ship and cargo which had been illegally 
seized for a supposed violation of the non -intercourse Acts. 
And this was the case o? Alston vs. Durante (2 Strob. 257.) 
To the demand of Sheriff Durant for costs and charges for 
which Alston was not liable, says Judge Withers: *'The 
plaintiff expostulated and said he had not the money; the 
sheriff grew angry and required payment of these charges 
before he would deliver the negro. The plaintiff' was 
required to pay as a condition precedent to the delivery of 
his property, and denying the obligation to pay, yet to 
regain his property he did pay." But the facts of the case 
before this Court now take it entirely outside of this class 
of compulsory payments. 

But it is said, it was illegal in the defendant to exact and 
take this excess over the maximum rate of charges pre- 
scribed by the statute, and, therefore, it is against equity 
and good conscience for the company to retain it. What 
is an illegal demand, except one that is not authorized by 
law ; one which, according to law, the party preferring it 
has no right to make. If the demand which a plaintiff' has 
paid is legal, if the defendant had a right to make it, then 
of course no question can arise, there would be no case. 
The plaintiff, on that supposition, has done no more than 
his duty. It is exactly when and because the plaintiff was 
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not legally bound to pay, that he ever has a right of action 
to recover. It is the office of the law to define and protect 
private rights — of such it is the shield. But the party for 
whose protection its rules are contrived, may, if sui juris, 
wave that protection. It is a rule of the civil as well as of 
the common law that one may renounce or waive that which 
has been established in his favor. ** Quilihet protest renun- 
dare juri pro se iniroducto,^^ And it is because by the 
voluntary payment, with knowledge, in the law's regard, of 
his legal rights, of that against the exaction of which the 
law would have protected him, he does thus put aside the 
shield of the law which is before him, that he cannot after- 
wards invoke its interposition. It definds his possession, 
but if he voluntarily abandon this, it will not restore it. 
''Volenti non fit injuriaJ^ The creditor of an infant, or of 
one in whose favor the bar of the statute is complete, has 
no more legal authority or right to exact payment of his 
debt, than had this company to exact the excess of charges 
here complained of. The City of Richmond had no 
authority, under the lav/, to exact of the vendue master, 
Judah, a tax upon the sales by him of goods which were 
his own property, but he paid his tax voluntarily, and 
without protest or dispute, and he was held by an unani- 
mous Court not entitled to recover back the money so paid. 
{Richmond vs. Judah, 5 Leigh. 831.) The town of Eead. 
field bad no authority of law for imposing taxes upon 
Smith, but he paid thenj voluntarily, and, therefore, was 
not permitted to recover the money. [Smith vs. Readfield, 
24 Maine R. 145.) And so the city council of Charleston 
had no lawful power to exact of Robinson the fee which he 
paid for his dray license, but he paid it voluntaHly, and 
could not have it back. {Robinson vs. City Council, 2 
Rich. 317.) 

It is said, further, however, that this exaction of the 
defendant was a violation of the positive prohibition of a 
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statute; not only without authority of law, but against 
law ; a malum prohibitum., and, therefore, the defendant 
cannot conscientiously retain it. On this subject a distinc- 
tion is taken. If the contract, in execution or pursuance 
of which the money has been paid, is in itself immoral, or 
a violation of some general public policy incorporated into 
and enforced by the law, the party paying shall not have 
his action, he has concurred in the offence against the pub- 
lic — ^joined with the defendant in the commission of it — 
and the Courts will have nothing to do with it. "Ex turpi 
causa non oritur actio" The parties, as between themselves, 
will be left to their own devices, ** in pari ddicto, potior est 
conditio d/endenda" Thus the statute (19 Geo. 2 O. 37) 
prohibited a contract of insurance when the insured had no 
insurable interest — a mere speculation in chances — or what 
was called a gaming policy ; and, therefore, where one, who 
having no interest in the ship or cargo, had paid a premium 
for an insurance tliereon on a trip from China to London, 
after the safe arrival of the ship and the consequent termina- 
tion of the risk, brought his action to recover the money he 
had paid, the Court refused its aid. {Lowry vs. Bordien, Doug. 
467.) But this is only where he has persisted in prosecut- 
ing the unlawful enterprise to it-j consummation. For it 
is in furtherance of the policy of the law to discourao^e 
and repress the prohibited contract or transaction by mak- 
ing its gains insecure, so long as this may be done without 
violating some higher policy or defiling its own hands. 
And therefore a locv^ penitentiae is allowed to the party so 
long as the contract remains executory. If before the offence 
is consummated, the party paying, by bringing hia action 
to recover back the money paid, disaflimi the obnoxious 
contract, he will be encouraged to do so, by giving him the 
right to recover ; except where the contract is of too grossly 
immoral a nature for the Court to enter into any discussion 
of it. (Duller, J., in Lowry vs. Bordien^ Doug. 467 ; Walker 
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VS. Chapman^ Loff't. 842 ; White vs. Franklin Bank, 22 
Pick. 181.) 

But tbere are other laws which are designed particularly 
for the protection of individuals against oppression, extor- 
tion, deceit, &c. If such laws are violated, and the defend- 
ant takes advantage of the plaintiff^s condition or situation^ 
" ^/iew," says Lord Mansfield, "the plaintiff shall recover." 
{Smith vs. Bromley, Doug. 696.) And again his lordship, 
in Browning vs. Morris^ (Cowp. 790,) says, " where con- 
tracts or transactions are prohibited by positive statute, for 
the sake of protecting one set of raen from another set of 
men, the one from their situation and condition beingliable 
to be oppressed and imposed on by tlie other, the person 
injured, after the transaction is finished and completed, 
may bring his action and defeat the contract." A defend- 
ant, in such case, shall not take advantage of his own 
wrong and retain its fruits, because the law condemns and 
reprobates it, against him, for whose protection from his 
arts and wiles, that very condemnation was contrived. No 
superior policy of the Jaw, growing out of those interests 
of the State which override all individual interests, imposes 
upon the law a masterly inactivity. Yet in the cases em- 
braced within this class, although the immediate and pri- 
mary purpose is the protection, from a particular mischief, 
of those who are, by reason of some infirmity in their con- 
dition, peculiarly exposed to, and unable to defend them- 
selves against it ; there is besides to some extent, a per- 
nicious influence exerted upon society by the practices con- 
demned, or a degree of immorality about them, and, there- 
fore, the law defends the individual, by making the act an 
offence against the State and punishable as such. And 
because the punishment is directed only against the party, 
from whose injurious practices it is the object of the statute 
to protect the weak, the unwary, the needy, &c., the parties 
to the transaction are said to be not in pari delicto. ** The 
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statute," says Lord Mansfield, "itself, by the distinction it 
makes, has marked the criminal^ {Browning vs. Morris^ 
And because, as has been seen, the statute makes the act 
illegal in order to the protection of the individual, he says, 
in another of his axiomatic sentences, " It is absurd to say, 
that any one transgresses a law made for his own advan* 
tage, willingly." And hence it is argued that a man cannot 
voluntarily pay money to procure the doing pi that which 
the law prohibits for his advantage and security. And this 
is a reasonable presumption ; scarcely more. 

The usury laws of former days furnish the most common 
illustration of this class of cases. The borrower is per- 
mitted to recover back the excess over legal interest which 
he has paid upon a usurious contract. And of this kind 
wns the case of Wheaton vs. Hibhard^ (20 Johns. 289.) The 
taking money from a bankrupt by his creditor, as a condi- 
tion precedent to giving his signature to the certificate, is 
another illustration. This was Smith vs. Bromley^ where 
a sister of the bankrupt paid money to the petitioning 
creditor in order to get him to sign his certificate, which 
he refused otherwise to do — though this was expressly pro- 
hibited by Stat. 5, Geo. 2, ch. 24, 5, 17. So money paid 
by the defendant in a qui tarn action to procure from the 
plaintiff* therein a compromise of the action, since only the 
plaintiff^, or informer, or other party prosecuting the action 
is liable to the prohibition and penalties of Stat. 18 Eliz. c. 
5. ( Williams vs. Hedley, 8 East. 378.) And so in Massa- 
chusetts, where there is a statute prohibiting any bank 
from ** making or issuing any note, bill, check, draft, accept* 
ance, certificate, or contract in any form whatever, for the 
payment of money at a future day certain" under a penalty, 
a party deposited a sum of money with a bank, on a con- 
tract that it was to remain on deposit six months. He was 
allowed to recover his deposit on a count for money had 
and received, the Court overruling the defence that the 
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contract was illegal, and he, being a party, ought not to be 
permitted to maintain his action. The Court quoting the 
language of Lord Mansfield, already cited, said that the 
illegality or oflFence against the commonwealth is all on the 
side of the bank; the party contracting with the bank is 
liable to no penalty. { White vs. Franklin Bank, 22 Pick. 
181.) 

It is worthy of observation that Lord Mansfield, when 
first bringing out clearly this distinction between the two 
classes of illegal contracts, uses this language: "If the 
defendant has taken advantage of the plaintiff ^s situation or 
condition^'* {Smith vs. Bromley,) And when the money 
has been paid in order to, and as a condition precedent of, 
the doing of the prohibited act, in the law's regard mis- 
chievous to the party procuring, but by himself at the time 
imagined to be of benefit, it may well be wsaid that the just 
presumption is that his "situation or condition" was 
"taken advantage of," and that the payment was, therefore, 
not voluntary ; that he did not willingly join in the trans- 
gression of a law made for his own protection. But let it 
be supposed that after the imagined benefit has been reaped 
and fully enjoyed, and the party taking the benefit is no 
longer in the power of his adversary, but may defy him, 
and interpose the illegality of the contract in bar of an 
action to enforce it, he, in pursuance of his engagement in 
such contract, pays the money, shall he then recover? 
May he not, of his own head, waive the protection of the 
statute, and voluntarily renounce its benefit? How could 
it be said, in the circumstances supposed, that advantage 
was taken of his situation or condition? The law may 
still be vindicated and the public wrong avenged, by 
inflicting the penalty. This much may be said, that in 
every case which has come under observation in the books 
that are accessible, the money sought to be recovered had 
been paid in advance, before the loan was made, or the 
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bankrupt's certificate signed, or the qui tarn action com- 
promised. In Mills vs. Western Bank^ (10 Cushing, 22,) 
which was decided in 1852, the question seems to have 
arisen on the same statute which was under consideration 
in White vs. Franklin Bank, (decided in 1839, and hereto^ 
fore cited,) or on one similar to it. Notes had been dis- 
counted by the bank on an agreement that part of the 
proceeds were to be left on deposit without interest for a 
time certain, a form of transaction which was prohibited 
by the statute, and which subjected the bank offending 
therein to a fine. The plaintiff was endorser of the 
notes, and had secured his contract of endorsement by the 
deposit of collateral securities, which the bank had col- 
lected, and the suit was to recover the sum so collected. 
The Court said : " This statute was designed for the secu- 
rity and protection of the public," and, regarding the con- 
tract as only so far void that the bank could not enforce it by 
action, held, that the payment by the plaintiff having been 
voluntarily made, he could maintain no action against the 
bank to recover it. The distinction between this case and 
White vs. Franklin Bank is, that here the money was paid 
after the contract was completed and in final execution of 
it, and when the benefit had already been exhausted by 
the plaintiff, and he had, therefore, voluntarily waived the 
protection which the statute gave him. He could not have 
been compelled to pay the money, but he chose to do so. 
In White vs. Franklin Bank, on the contrary, White was 
seeking to recover back the money which he had, as it 
were, paid in advance, in order to get whatever real or 
imagined benefit there was in the contract for him. There 
was another ground on which the latter case might well 
have rested. White brought his action while the illegal 
contract was yet executury, before the stipulated credit on 
the deposit had expired, and, therefore, in disaffirmance of 
the contract. He availed himself of the hcus penitentise. 
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Had Mills, while the notes fliscoiinted for him or his friends 
were yet running to maturity, and before his liability on 
his endorsement had been fixed, brought trover, after 
demand and notice, for his collaterals, he might j^erhaps 
have fared better. 

But it is not necessary for the purposes of this case to 
have said so much on this particular point. The act of 
the defendant in exacting the excess of charges is not so 
reprobated by the statute as to '* mark" it criminal in the 
defendant. It is not made to constitute a public wrong, 
against which the vengeance of the law is denounced : it is 
visited with no specific penalty. The utmost that can be 
imagined in that direction is that this provision of the 
charter constitutes a condition upon which the company's 
continued enjoyment of one of its franchises is made de- 
pendent. But it may well be doubted if this even be so. 
Is it likely that the General Assembly intended that the 
charter, or any of the privileges it confers, should be for- 
feited, if at any time the company should charge three 
dollars freight on a single bale of cotton of four hundred 
pounds weight ? 

In the railroad charters of this State, there is granted to 
the company, not only the exclusive right of transporta- 
tion or conversance on their road, which is fui'ther secured 
to them by severe penalties against intrusion by others, but 
also in many cases, as in the case of this company, there is 
prohibited the construction of any rival road between the 
same points, or within a certain prescribed distance from 
their line on either side. And to guard against a misuse 
of these exclusive privileges to the injury of those dealing 
with them in their character of carriers, the charter places 
certain fixed restrictions, sometimes in one form and some- 
times in another, upon their right to regulate the rate of 
compensation which they may exact for the services they 
are to render. But for such statutory restrictions this 
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rigbt would be controlled only by the ordinary inflaences, 
including as the chief the relation between demand and 
supply, which regulate prices. The restrictions which are 
imposed are substantive and independent regulations of law 
defining their powers, like the Acts limiting the tolls on 
turnpikes, bridges or ferries, or prescribing the fees of 
public officers. They were contrived for the usual and 
normal condition of the country, and were certainly not 
adapted to the extraordinary state of things existing when 
the transactions now under review were passing. Yet, as 
there is no dispensing power, short of that which originally 
imposed them, their legal obligation continues, and, when 
properly invoked, must be equally enforced at all times. 
They constitute, or may be made to constitute, a very 
effectual protection against exorbitant charges. If rates 
exceeding them are demanded by the company as a con- 
dition precedent to their acceptance of goods for carriage, 
or to their delivery thereof at the place of consignment, the 
party wronged would, by tendering the full amount of the 
lawful charges, be well entitled to his action, in the /o?-mer 
event on the case for damages for their breach of duty as 
common carriers in not receiving the goods, and, in the 
latter, of trover for the value of the goods detained, or 
assumpsit for not delivering according to their contract, 
against either of which actions they would vainly attempt 
to justify on such grounds. Or, by paying the rates de- 
manded, under protest, he may reserve to himself, in express 
terms, a right of action to recover back the excess then 
clearly shown to have been unwillingly paid, and only ex- 
torted from his reluctance by the importance to him of the 
service which he wishes, and which they have undertaken 
to, and alone can, adequately render. For their exclusive 
privileges, shutting out competition from the same kind of 
transportation, and enabling them, by their greatly superior 
speed and capacity of their peculiar kind, to suppress all 
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Other kinds, do put into their hands a power and create a 
degree of dependence which they will not be permitted to 
use for purposes of extortion. 

In the present case the objectionable charges were not 
exacted until after the service in each instance had been 
fully rendered, and the plaintiflf was, for the particular 
transaction, out of the power of the defendant. An easy 
mode of insuring the protection designed by the statute 
was, after tendering the amount that might be lawfully 
demanded, and refusing more, to stand an action, if the 
company had chosen to bring one. The defendant's act of 
demanding and taking more than the maximum of charges 
prescribed by the statute is illegal only in this, that the 
company therein exceeded their rightful power and re- 
quired that which they bad no authority by law to exact. 
And the case is brought back within the operation of the 
general doctrine. If the defendant, by withholding from 
any one his property or right, wring from his reluctant 
and protesting will money to which the company has no 
lawful right, it cannot, ex seqwo ei bono, be retained, but 
may be recovered back in this form of action. But if one, 
with a full knowledge of all material facts, voluntarily pays 
that, which could not be lawfully demanded of him, he has 
thrown away his shield, and must abide the consequences; 
he cannot recover the money. He has waived the protec- 
tion which the law oflFered him. His free and intelligent 
assent has made that right as between them, which would 
have else been wrong. Volenti nonfii injuria. 

The reported cases examined, to which the present bears 
the strongest analogy, are Parker vs. The Oreat Western 
Railway Go, (7 Man. & Gr. 253, 49 Eng. C. L. B. 252,) de- 
cided in the English Common Pleas in 1844, and Oarton 
vs. The Bristol and Exeter Railway Go, (1 Best & Smith, 112, 
101 Eng. C. L. R. 112,) in the Queen's Bench in 1861. In 
each of these cases the action was, so far as concerns the 
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present matter, to recover money paid in excess of the 
charges which, by charter, the company was permitted to 
exact, and in each case there was a recovery. Tn the 
former case, the special verdict found that, " in every in- 
stance before paying, the plaintiff had required the com- 
pany to deduct the objectionable charge? — the excess 
which he was in his action seeking to recover back— and 
offered to pay the amount of said charges less the deduc- 
tion so claimed, and required the company to carry the 
goods for the charges less the deduction. But the com- 
pany, refusing to carry unless he paid as they charged 
without deduction, he was obliged to pay as required, in 
order to get his goods carried, and did pay, under protest 
against their right to demand it^ And the Court said: 
** We are of opinion that the payments were not voluntary. 
They were made in order to induce the company to do that 
which they were bound to do without them, and for their 
refusal to do which an action on the case could have been 
maintained." " The money was paid through necessity and 
the urgency of the case." In the latter (Garton's) case, the 
arbitrator found as part of the case for the judgment of the 
Court as follows: "During the whole period" (covered by 
the claim) "disputes constantly existed between the plain- 
tiffs and the company on the subject of the latter's charges 
for the carriage of plaintiffs' goods on the railway. On 
June 29th, 1855, plaintiffs caused a written notice to be 
served on the company, informing them that they disputed 
their charges, and only paid the same because the company 
compelled them to do so by detaining their goods, and that 
in future all payments made bj' them or their agents would 
be paid by them under protest until further notice. This 
notice was never withdrawn by the plaintiffs. Both be- 
fore, and after the notice also, the plaintiffs' servants, who, 
from time to time, paid on their account to the company's 
servants the charges for the carriage of goods, were in the 
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habit, at the time of paying, of protesting against the 
charges as excessive and illegal, as it was understood be- 
tween the defendants' servants (who received the charges) 
and the plaintiflfs' servants (who paid them) that they were 
paid under protest^ and such charges were in fact always paid 
by plaintiffs unwillingly^ and in order to have their goods 
carried or delivered^ defendants refusing to carry the goods or 
to deliver them after they were carried, unless the plaintiffs 
would pay the charges demanded,''^ (p. 124.) 

The facts of the present case disclosed in the report of 
the Judge below, and recapitulated in the opening para- 
graphs of this opinion, most abundantly evince that in this 
essential particular this is very wide apart from those cases. 

The motion is dismissed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 
Motion dismissed. 
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The State vs. E. F. Graham. 

Nuisance — Obstructing Landing, 

Indictment for obstructing a public landing is not sustained by proof 
that a public road leading to the landing was obstructed by \he 
defendant at a place within one hundred yards of the landing. 

BEFORE JOS. T. WALSH. ESQ., DISTRICT JUDGE, HORRY 

JULY, 1867. 

This was an indictment for obstructing a public landing 
on Kingston Lake. The proof was that a neighborhood 
road leading to the landing was obstructed by the defend- 
ant at a place about one hundred yards from the landing. 

The presiding Judge charged the jury that an obstruc- 
tion of the road within one hundred yards of the landing 
was an obstruction of the landing. Verdict guilty. 

The defendant appealed, and now moved in arrest of 
judgment or for a new trial, on the ground of error in the 
charge of the presiding Judge. 

Sellers, for appellant. 



The opinion of the Court was delivered by 

Wardlaw, a. J. The indictment was for obstructing 
a public landing. A landing is either the bank or wharf, 
to or from which persons or things may go from or to some 
vessel in the contiguous water; or it is the yard or open 
place which is used for deposit and convenient communi- 
cation between the land and water. A public road to it is 
essential to make it public, unless where it may be used 
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only in connection with transportation by water. But the 
road to it is like the road to a ferry; essential to its use, 
but not part of it. In this case the District Judge held 
that an obstruction of the road within one hundred yards 
of the landing was an obstruction of the landing; but if the 
road at the place of obstruction was not widened so as to 
become part of the landing, (and we understand it was not 
in this case,) it is difficult to perceive how one hundred 
yards differs from a mile, if an obstruction at either distance 
would prevent access to the landing. 

The departure of the proof from the allegation is no 
ground for arresting judgment on a good indictment, but 
serves in support of a motion for new trial, especially when 
accompanied by misdirection on the subject. 

The motion for new trial is granted. 

DuNKiN, C. J., and Tnglis, A. J., concurred. 
Motion granted. 
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J. R. Reaves and others vs. W. H. Moody. 

New Trial — Affidavit of Jurymen. 

A new trial will not be granted on an affidavit by foar of the Jurymen, 
made three weeks after the trial, that they had not agreed to the 
verdict. 

BEFORE ALDRICH, J., AT MARION, SPRING TERM, 1867. 

Trover for the conversion of two bales of cotton. The 
case was tried 2l3t March, and the verdict was for the 
plaintiffs. The defendant appealed on the ground that the 
verdict was not sustained by the evidence. 

On the 15th April, 1857, four of the jurymen who had 
tried the case made affidavit before a magistrate " that the 
verdict rendered in " the case " was not their verdict ; that 
they never agreed to it; that they would have objected at 
the time of its publication but they did not know it was 
their province to do so, and they are not satisfied there- 
with." 

On this affidavit the defendant submitted ^additional 
ground of appeal, because the " verdict rendered was not 
the verdict of twelve men as usual in the Courts oH^^*" 

Sellers, for the motion. ■ 

Evans, contra. 



The opinion of the Court was delivered by '^j 

DuNKiN, C. J. This was an action of trover for two N 
bales of cotton, tried before Mr. Justice Aldrich, at Marion, ^^^^^ i 
Spring Term, 1867. The issue depended entirely on the ^^ 
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evidence, in which there was some discrepancy, but which 
was submitted to the jury, under a charge of the Judge, to 
which no objection was taken. Their verdict was for the 
plaintiflF; and the grounds of appeal submitted to the Judge 
object only to the sufficiency of the evidence. That depends 
on the degree of credit given to the witnesses, and this 
Court is not prepared to controvert their conclusions. 

The cause was tried on 2l8t March. Some three weeks 
afterwards, to wit, on 15th April, four of the jury made an 
affidavit before a magistrate that they had not agreed to 
the verdict ; and upon this, an additional ground was taken, 
that it was not the verdict of twelve men. It has been 
long settled that this ground cannot avail the appellant. 
The precise point was adjudicated more than half a century 
ago. See Freeman vs. Collins, (Brev. MS. Reports, cited 1 
Rice Dig. 57.) But the whole subject is elaborately dis- 
cussed and the authorities reviewed in Smith vs. Culbertson, 
(9 Rich. 108.) It' is difficult to add anything to what is 
there stated against the admissibility of such affidavits. 

The motion is dismissed. 

Wardlaw and Ingus, A. JJ., concurred. 
Motion dismissed. 
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Carwile vs. Harvey. 



Z. W. Carwile, Commissioner in Equity, vs. W. !!• 

Harvey and others. 

New Trial — Verdict against evidence. 

■ 

In an action on bond, where no eyidence is given by the defendant, a 
verdict for only one-fourth of the debt is in violation of law, and a 
new trial will be ordered. 

BEFORE GLOVER, J., AT EDGEFIELD, SPRING TERM, 1868. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

'* The plaintiff sued in debt, on a bond dated November 
5, 1860, with a condition to pay nine hundred and forty- 
eight dollars and seventy cents, twelve months after date, 
with interest from January 1, 1861. The jury found three 
hundred and fifty-six dollars and fifty-two cents for the 
plaintiff." 

The plaintiff appealed, and now moved this Court for 
a new trial, on the ground : 

That the jury scaled the plaintiff's demand, finding for 
him only three hundred and fifty-six dollars and fifty-two 
cents — one-fourth of the principal and interest due — with- 
out evidence, and contrary to Judge's charge. 

Bonham, for the motion. 

In this case, the action was d«bt on a bond to the C6m- 
missioner in Equity, to secure the purchase-money of a 
tract of land. It affords an instance of a gross violation 
by the jury of the legal rights of the plaintiff, and of the 
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parties he represents. Munro vs. Oardiner^ 1 Mill, 328; 
(7i7y Council vs. JbfcA, 4 Eich. 299 ; McNair vs. /X C. i2. 
^. Cb., 10 Eich. 284. 



. The opinion of the Court was delivered by 

DuNKiN, C. J. The presiding Judge reports that the 
plaintiff sued on a bond dated 5th November, 1860, with a 
condition to pay nine hundred and forty -eight dollars and 
seventy cents, twelve months after date, with interest from 
January 1st, 1861. The consideration of the bond was to 
secure the purchase-money of a tract of land sold by the 
Commissioner in Equity. No evidence was ofiered by the 
defendant. The jury, contrary to the charge of the pre- 
siding Judge, found for the plaintiff' a verdict of three 
hundred and fifty-six dollars and fifty-two cents, being one- 
fourth of the principal and interest due on the bond. 

A motion for a new trial is submitted on the ground 
that the verdict is in violation of law and against the 
evidence. 

The motion is granted. See Carmichael vs. Buck, (12 
Eich. 460.) 

Wardlaw and Ixglis, A, JJ., concurred. 

Motion granted. 
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The State vs. Addison Cockfield. 

Larceny — Evidence, 

Indictment for stealing a plough is not sustained by proof that prisoner 

stole a ploughshare. 

IX THE DISTRICT COURT, BEFORE T. B. LOGAN, ESQ., 

WILLIAMSBURG. 

The report of the presiding Judge is as follows : 

*' This was an indictment for stealing a plough. The tes- 
timony was conflicting. Joseph Cockfield, the prosecutor, 
said the plough was his, and that he recognized it; that be 
sometimes worked in iron, and recognized the plough as 
having been '* pointed " by him. Addison Cockfield, and 
others for the defence, said the plough belonged to the 
defendant, and that it had been in his possession for sev- 
eral years. 

'* I do not recollect that the counsel brought to the notice 
of the Court the distinction between a plough and a plough- 
share, contended for in the first ground of appeal. I 
thought that the weight of evidence was in favor of the 
defendant. The case was submitted on the evidence, and 
the jury found a verdict of guilty." 

The defendant appealed, and now moved this Court in 
arrest of judgment or for a new trial, on the grounds: 

1. Because the allegation of the indictment was that the 
defendant had stolen a plough^ whereas, the proof was that 
the article alleged to be stolen was a phughsliare, 

2. Because there was no sufficient proof of the identity 
of the said ploughshare. 

3. Because the verdict of the jury was otherwise con- 
trary to the law and the evidence. 
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The opinion of the Court was delivered by 

Wardlaw, a. J. The defendant was indicted for steal- 
ing a plough. The proof, at the most, was that he stole a 
ploughshare. This mis-description is fatal under many cases, 
of which the one most like this was Rex vs. Stiles, cited 2 
Russ. on Cr. 107, where the charge was stealing a spade, 
and the proof was of stealing only the flat iron part of a 
spade, the handle being off. The variance is ground for 
acquittal or new trial, not for arrest of judgment upon an 
indictment which is good on its face. 

It is a reproach to the law that so often offenders, whose 
guilt has been made manifest, escape through petty techni- 
calities, which, however well supported they may be by 
legal reasons, are made to work mischiefs which could be 
avoided by care in the first instance, or by easy and speedy 
modes of amendment, from which innocence could not 
suffer. The business of courts, however, is to administer 
law, not to change it ; and this Court is the more ready to 
allow to this defendant the benefit of the variance which 
exists between the article described and the article stolen, 
(if theft there was,) because Washington Cockfield, the 
alleged owner of the plough, is dead; the identity of a plough- 
share established by a blacksmith who pointed it, may 
well be doubted; the prosecution was long delayed; the 
theft was shown only by evidence of possession ; other 
witnesses sustained the defendant's oath that he had been 
in possession of the ploughshare, which he claimed as his 
own, several years, and the district Judge thought the 
weio:ht of evidence was in favor of the defendant. 

Motion for new trial granted. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Motion granted. 
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W. E. Smith vs. D. E. Keels. 

Debtor and Creditor — Accord and Satisfaction — Considera- 
tion — Tender — Interest — Practice, 

A promise by a creditor that he will take Government bonds in satis- 
faction of the debt, is no defence to an action for the recovery of the 
debt, unless it be shown that the bonds were not only offered but 
were actually accepted by the creditor in pursuance of his promise. 

Such a promise, without more, is nudum pactum. A new considera- 
tion must be shown. 

An offer to pay money, or deliver chattels, to constitute a valid tender, 
must be unconditional. 

In an action on a promissory note, which by its terms bears interest, 
the jury must find the interest as well as the principal. If they find 
only the principal, the Judge, before accepting the verdict, may 
properly recommit the case with proper instructions as to their duty. 

BEFORE MOSES, J., AT SUMTER, SPRING TERM, 1868. 

The report of his Honor, the presiding Judge, is as fol- 
lows : 

'* This was an action on a promissory note for $300, bj'' 
defendant to plaintiff, dated October 6, 1860, at one day, — 
interest from date. 

** The execution of the note was admitted, and plaintiff 
closed his case. The defendant submitted, and relied on 
as his defence, the following facts, which were proved : 

*'In 1863, he being in the army, and having some twenty 
or twenty-four bales of cotton on hand, authorized bis 
brother, Isaac Keels, Jr., to sell the cotton if he could pay 
his debts with the proceeds. 

"The brother had an offer of 20 cents for the cotton. 
He consulted the creditors; some agreed to take Con- 
federate currency, and some bonds. One declined to 
come into the arrangement. The plaintiff agreed to 
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lake 8 per cent, bonds in payment of the note. The 
brother sold the cotton ; went to Charleston and pur- 
chased* the bonds at a premium; called on plaintiff; ten- 
dered the bonds. He at first declined; but finally got the 
note and calculated the interest. The whole amount of 
note and interest did not equal by four dollars the amount 
of the bonds which were tendered. (The bonds were of 
the denomination of $50 each.) The plaintiff' refused to 
give the difference, and would not take the bonds, if the 
defendant's agent required him to give it. 

**The agent would not deliver the bonds in payment 
unless the plaintiff' would give the change, and the inter- 
view terminated. The plaintiff" by his counsel submitted 
that the defence could not prevail — 

*' 1st. Because there was no consideration for the alleged 
promise. 

"2d. That the act of the defendant did not amount to 
payment, release, or satisfaction. That if the defendant 
had a remedy it must be by an action on the case or by 
way of discount, and no notice had been given. 

"8d. That it could not be supported as a tender, because 
the true amount due was not off'ered. The sum off'ered 
requiring change, and the defendant by his agent demand- 
ing it as the condition on which the bonds off'ered should 
be received by plaintiffl 

*'I did not regard the first objection as well taken, 
because I thought there was enough in the transaction as a 
whole to support the promise of plaintiff* as founded on a 
valuable consideration. 

" I, however, agreed with the plaintiff* on the other points 
made, and instructed the jury that they could not avail 
the defendant, and that therefore the note stood without 
any defence which could aff'ect it. 

"The jury returned into Court in the absence of plain- 
tiff's counsel (who had retired) with a verdict of §300 for 
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the plaintiflf. I brought to their attention the fact that they 
had omitted the interest. The foreman replied, 'they did 
so purposely, as they did not intend to give the interest.' 
I then said to them, 'that if the plaintiff was entitled to a 
recovery, the interest followed the note, and constituted 
part of it ; that they could not find a part and not the 
whole; that if they disregarded the ruling which I had 
made on the points of law submitted, they had the power 
to find for the defendant, but if for the plaintiff, he was 
entitled to the interest as well as the principal.' The jury 
conferred, and the foreman answered, 'that their purpose 
was to be governed by the law,' and found for the plaintiff 
the note and interest." 

The defendant appealed, and now moved this Court for 
a new trial, on the grounds : 

1st. Because his Honor charged the jury that the defend- 
ant could not avail himself of the defence set up in this 
suit for two reasons. First, Because he could only" have 
done so by a notice of discount or a cross-action for damages 
for the failure to comply with the contract set up and 
proven ; and second, Because the defendant could take no 
sort of advantage of the contract for the settlement of the 
note ; because he did not tender the exact amount of the 
debt in the bond. Both of which positions are respectfully 
submitted to be error. 

2d. Because the jury having rendered under the direc- 
tion of the Court a verdict for the plaintiff of three hundred 
dollars, the Judge instructed the jury that they could not 
find for the plaintiff any less than the full amount of the 
principal and interest, and that they must find the interest 
also or give a verdict for the defendant ; and further, that 
under the charge they were bound to find for the plaintiff. 
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Moise, for appellant. 

J, S. G. EichardsoTij contra, cited 2 Pars, on Con. 614, 
648, 1 Arch. N. P. 219, 290; Wistar, Setter Jo Price vs. 
Robinson, 2 Bail, 274 ; 3 Pars, on Con. 102 ; Byles on 
Bills, 295-6 ; State vs. Izard, 14 Rich. 214. 

The opinion of the Court was delivered by 

Inglis, a. J. This Court is of opinion that the matter 
set up in defence in this case could, under no form of 
pleading, avail against the plaintiff's action. It is, of 
course, not claimed that it constituted payment, for the 
Confederate bonds were not delivered by the defendant's 
agent, much less accepted by the plaintiff. It need scarcely 
be said that it did not constitute a tender of payment, so as, 
upon bringing the rejected tender into Court at the trial, 
to arrest the interest and avoid costs, for a tender could 
only be in money, in the proper amount due, and without 
conditions annexed to its acceptance. {Wistar, Siter <t 
Price vs. Robinson, 2 Bail, 274.) It was not accord and 
satisfaction, because the agreement was not executed by 
the defendant, and it was the performance, not the promise 
that was to be the satisfaction. Here there was not even 
an offer on the defendant's part to execute the agreement 
according to its terms. The plaintiff's promise was to 
receive payment of the amount due him in Confederate 
bonds. The defendant offering bonds amounting in the 
aggregate to a sum exceeding the debt, made it a condition 
of delivering the bonds, that the plaintiff should pay him 
the difference in money, and, this being refused as no part 
of the original agreement, the accord failed to result in 
satisfaction, through the defendant's fault. It is equally 
clear that it could not avail by way of discount or cross- 
action. For, so far as appears from the evidence, the 
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plaintiff's alleged promise, which must constitute the cause 
of action in such cross-suit, is without consideration. A 
creditor's mere promise to receive /rom his debtor payment 
of his demand any otherwise than in the full sum of good 
money, without more, is nudum pactum. It is not inti- 
mated in the testimony that the mode in which these bonds 
were to be procured was communicated to the plaintiff, 
there was, therefore, no inducement held out by the latter 
to the defendant to incur loss or risk of loss by the sale of 
his cotton for bonds, which could form such consideration. 
On this part of the case the defendant certainly has no 
cause for discontent with the charge of the Circuit Judge. 
But if this Court could, in this particular, concur in the 
opinion of the Court below, and a consideration to support 
the plaintiff's undertaking could be found in the facts 
proved, yet there has been no breach of his agreement on 
the plaintiff's part. His refusal of an offer made within a 
reasonable time after the agreement, to deliver the bonds 
of the amount due without other terms or conditions than 
were in the original agreement, would be necessary to 
constitute such breach. The fatal defect in this matter of 
defence, in whatever view, is that the arrangement between 
the parties failed of consummation through the defendant's 
fault. There is no such error in the instructions of the 
presiding Judge as is alleged in the grounds of appeal. 

The plaintiff having established by proof his cause of 
action, was entitled to recover, and so the jury found. 
Nothing in bar or abatement of his demand having been 
made out in defence, he was, of course, entitled as of right 
to recover according to the terms of the promissory note 
sued on. The payment of the legal interest on the prin- 
cipal sum from the date of the note until full satisfaction 
made, was as much a part of those terms by express stipu- 
lation as the payment of the principal sum itself, and the 
jury were not at liberty to distinguish between them, or to 
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give him less than the full amount. The extent of the 
recovery is not, in such case, within the discretion of the 
jury. {Ryan vs. Baldrich, 3 McC 498; Wistar, Siter & 
Price vs. Robinson, 2 Bail, 274.) If by mistake or design, 
they withhold the interest, a new trial will be ordered here 
as of course. The Circuit Judge, perceiving from the face 
of the record, that an erroi* had clearly been committed in 
making up the verdict as first brought in, in the present 
case, did no more than his duty in calling the attention of 
the jury, in open Court, before the final reception and 
recording of their verdict, and while they were yet together 
in their places to this error, explaining to them the legal 
necessities resulting from their finding that the plaintiff 
was entitled to a recovery, and thus giving them an oppor- 
tunity themselves to make the correction. 
The motion for a new trial is dismissed. 

DuNKiN, C. J., and Wardlaw, A, J., concurred. 

Motion dismissed. 
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Eachel E. Moseley and George G. Moseley vs. 
Thomas Eakin and James IIollingsworth. 

« 

Will — Evidence — Wilnesses — Husband and Wife — Verdict. 

The Act of 1866 making parties to a cause and persons interested 
therein competent witnesseSj does not remove other causes of dis- 
qualification. 

The proviso of the same Act that neither husband nor wife shall be 
** required to disclose any communications to each other during 
coverture," was intended to protect only such confidential comma- 
nications as by the rules of the common law were excluded. Where 
the testimony was competent by those rules, it is competent under 
the Act. 

Where on the trial of an issue as to the validity of a will which entirely 
excluded the testator^ s widow and only child, it was intended to be 
proved that the testator's mind had been poisoned by false insinua- 
tions as to his wife^s infidelit3\ Held^ That it was competent, in aid 
of such proof, for the widow to testify that the child was in fact the 
testator^ s child. 

On the trial of an issue as to the validity of a will, where the sugges- 
tion contains several grounds, it is error to charge the jury, if they 
find against the will, to specify the ground on which their verdict is 
founded. The verdict should be general — either for or against the will. 

BY GLOVER, J., AT EDGEFIELD, SPRING TERM, 1868. 

The report of his Honor, the presiding Judge, is as fol- 
lows: 

"This was an appeal by suggestion from the decree 
admitting to probate the last will and testament of Hugh 
Moseley, dated October 26, 1863." 

The following issues were suggested : 

" 1. That the will was not legally executed. 
**2. That undue influence was exercised. 
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"3. That the testator was of unsound mind. 
" 4. That the testator was under mental delusion when 
the will was executed." 

*' 1. It did appear to me that all the legal formalities 
required by the law had been complied with when the 
will was executed ; instructions, reading over and signing 
in the presence of three witnesses, were established by the 
evidence, which is herewith reported. The evidence of 
Mr. Parker, in connection with General McGowen's, 
showed that this was the will alluded to in General 
McGowen's evidence ; and I held, contrary to the impres- 
sion of one of the counsel, that it was not necessary that 
the witnesses should see each other sign. 

*'2. Eachel E. Moseley, the widow of testator, was 
sworn, and I excluded so much of her evidence as con- 
sisted of communications between her and her late hus- 
band, the testator, supposing that the Act of Assembly 
which made her a competent witness, expressly excluded 
such communications. 

" 3. The marriage of testator having been established the 
maxim pater est quern nupiias demonstrant necessarily applied, 
and this and other evidence from which the paternity 
of George G. Moseley might be inferred, seemed to the 
presiding Judge to supersede the evidence of the wife, 
(even if admissible under the late Act of the General 
Assembly,) for decency's sake. 

"4. The jury was instructed, that if they were satisfied, 
that the testator, when he executed his will, was under a 
mental delusion respecting the fidelity of his wife and the 
legitimate paternity of her child, especially if such delu- 
sion was the result of false information, designedly com- 
municated, and that thereby his reason was dethroned, 
then he was not in possession of that mental capacity 
which the law requires. That in such a frame of mind 
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the heated imagination, from trifles creates such confirma- 
tion of the falsehood that reason has ceased to perform her 
office, and his conclusions must be false. 

" 5-6. Against objection I admitted the conversation of 
the testator with John Rush, showing the reason of his 
alienation from his wife, and the grounds of his suspicion 
respecting her fidelity, in which obscene language was 
alleged to have been used by her, and which was perti- 
nent to the issue presented respecting his mental delusion, 
the case depending mainly on the reasonable ground of 
testator's suspicion, on which much evidence was offered, 
and especially as to the purity of her character. 

" 7. The evidence is reported, and was submitted to the 
jury without any remarks calculated to control their con- 
clusions. 

*'8. I did submit all the issues to the jury, and did 
instruct them to indicate the issues on which they found, 
if their verdict should be against the will." 

The following is the evidence introduced in this case: 

"1. W. F. Durisoe is Ordinary of Edgefield district, 
and was so in 1863, and the will now shown to him is the 
one propounded in his office for probate. 

**2. WiUiam H, Parker lives at Abbeville, and is a 
member of the bar and commissioner in equity. He saw the 
testator sign this will, and with General McGowen and A. 
H.McQowen, h« witnessed the execution of it, and saw the 
witnesses sign. It was executed at General McGowen's 
office, in presence of all the witnesses, who are attorneys. 
It was in the forenoon, and General McGowen informed 
them for what purpose they were there, and asked testator 
if this was his will, who replied yes. Testator was an 
elderly man, and conversed about his will and the testa- 
mentary dispositions. Before and after signing, witnesses 
endeavored to find if he was competent, and had no 
reason to doubt it. Mr. A. H. McGowen died in 1863 or 



APPEALS AT LAW. 827 

Colambla, April and May, 1868. 

1864. The will, (which was offered in evidence,) is in 
General McGowen^s handwriting, except first line, which is 
in witness^; can't say certainly if will was read, but 
thinks so. The first clause he heard, and when asked if 
this was his will, testator said yes. + The conversation with 
testator was about his unfortunate alliance, and common 
topics. Testator said plainly that his wife h|d been 
unfaithfvil, and that he did not claim the paternity of her 
child, and, except what the law allowed, he desired to cut 
her off*. He never saw testator before or since, and was 
then with him twenty or thirty minutes. He was calm and 
deliberate when talking of his wife, and showed no want 
of connection in his conversation. Said he believed he 
knew who was father of child, but named no one ; witness 
got first information of will from General McGowen, and 
his impression is that will was read. The State of South 
Carolina is in his hand, and this confirms his impression 
that the will was read ; thinks testator took the will after it 
was signed; no persuasion was used. 

*'3. General McOowen was subpoenaed, and in his 
absence the following evidence, taken by commission, was 
read: Witness answers, he did know Hugh Moseley, 
deceased, slightly, and did write and attest his will, at his 
request; that he was carefully instructed by Mr. Moseley 
how to write his will ; that the will was carefully prepared 
according to instructions, and was read over to him, who 
heard it and approved it. Mr. Moseley heard it read, 
approved it and signed it in presence of witness. Mr. 
Moseley heard and understood the contents ; witness con- 
versed with Hugh Moseley, and found him perfectly 
rational, and in his judgment competent to make a will; 
he talked perfectly rational, gave instructions intelligently, 
and understood the will perfectly; witness saw no sign 
whatever of incompetency. The manner of Mr. Moseley 
while in witness's presence was not frantiC; but rational and 
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nataral. The will was written in bis, witness', oflSce, at 
Abbeville Court House. As well as he remembered, Mr. 
Moseley said, he wished witness to write his will, in order 
that no one could set it aside ; Moseley said he knew there 
would be efforts to set his will aside, and he wanted it 
written and executed in such a way that it would stand. 
Witness does not. now remember whether he ever saw 
testator before he saw him on the subject of Jhe will. 
+ Witness does not remember whether he ever did any 
business for testator before writing his will ; remembers very 
little about the circumstances; thinks Thomas Eakin came 
with Mr. Moseley ; Moseley gave the instructions himself; 
thinks the will was written the same day instructions were 
given; testator conversed about his family; manner was 
natural, but it was manifest that his resolution was very 
firmly fixed ; knows no reason to doubt the competency of 
testator to make a will ; does not remember that any one 
besides Thomas Eakin was with the testator ; is not certain 
Thomas Eakin was there, but thinks so; witness can't now 
say whether he had ever known testator before writing his 
will." 

''Evidence for Appellants. 

*'l. Alexander Deal. — Knew testator well for about 
thirty -five years ; and he was about sev.enty years old at 
his death. Knew his wife twelve or fourteen years, and 
lived three miles from her ; and she went to school to wit- 
ness; last time seventeen or eighteen years since. For 
virtue and chastity, her character in community varies 
some. After her marriage, he first heard imputations on 
her character. She was widow of Richard Weatherington 
at her marriage with testator, and had three or four chil- 
dren by Weatherington. + Lived three miles of testator; 
who was man of general good mind ; would sometimes 
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meet his nearest friends and not notice them ; was neither 

very bright nor dull ; was appointed magistrate but declined 

to act; was appraiser of property; kept accounts at his 

blacksmith's shop, and were correctly kept. None thought 

him crazy. The testator and his wife did not live long 

together, and they separated. Heard testator say his wife 

was not true to him. Testator's first wife was widow of 

Ilollingsworth, and had a child by him, Hollingsworth. In 

some instances testator's wife's (appellant) infidelity was 

believed. With his first wife he lived happily. Testator 

was influential at elections, and candidates sought his in- 

t.^rest. 

** 2. Rachel E, ifoseley, (widow.) — Eichard Weatherington 

was her first husband ; married him in 1847 or 1848; ana 

had two children by him. They lived happily and he 

died in 1857. She married testator December 18th, 1857. 

She lived one year, five miles of testator, and at times, one 

and a half miles. Knew testator from her childhood. 

Her child was born October 4th, 1858. For the first four 

or five months testator was kind to her. He came home 

one day much dissatisfied with her. Walked all night 

with his stick. Towards day went into his room and shut 

the door. He had been that day at James Hollingsworth's. 

His conduct towards her changed in about five months, and 

she was then in a family-way. She stayed with him seven 

months ; and was in fear two months. She went to her 

mother's; and testator came there when babe was four 

weeks old. At times he talked well, and then angry. He 

did not ask to see the child. When she asked if he wanted 

to see it, he said nothing except that it was pretty. He 

would not allow her to stay. 

"8. Elbert Devore, — Never heard anything against her 

i character; neighbors thought well of her. Testator was a 

*man of strong prejudices, and his conduct varied. The 

child favors him. + Was an old man. Testator and child 
VOL. XV.--22 
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have blue eyes, and fair skin, and child *s gait is like testa- 
tor's. + + Testator was active and energetic, and man of 
vigor. 

"4. Sebron StaJnaker. — As far as he knows, Mrs. 
Moseley's general character for virtue and chastity is good. 
Sees a good deal of favor to testator in the child, and in 
the child's gait. + Testator was man of mind ; sharp, and 
a close dealer. If she was a woman of bad character, tes- 
tator, he supposes, would have found it out. 

"5. W, C. Robertson. — Married testator's niece. Five 
or six months after his marriage, testator called witness to 
account. Said he thought child was his (witness'.) That 
James Hollingsworth and his wife said so. He never had 
sexual connection with her. Has heard nothing against 
her chastity. He sees resemblance between testator and 
child, -f Visited testator's frequently; who managed his 
affairs well, and was close ; was of strong prejudices and 
changeable to some extent. Child has quick walk, blue 
eyes, and fair complexion. 

" 6. William Flynn, — Lived a mile of testator, and knew 
him since 1865; was of strong prejudices, and excitable; 
would treat neighbors kindly sometimes, and sometimes 
not; was a good judge of property; had good judgment. 
Witness had his work done in testator's shop. He had a 
quick, shuffling walk. Her character for chastity is good. 
The first time he heard of any charge against her was after 
difficulty with her husband. The child favors the testator 
some, in its walk and actions. He never proposed to Mrs. 
Moseley. 

"7. Josiah Langly, — Lived a half mile of testator; was 
of strong prejudices, and his conduct to neighbors not 
always the same. To time of her marriage, his wife's 
character was good for chastity, -f- Testator was an active 
business man. 

** 8. John Hancock, — Lived a half mile of Mrs. Moseley ; 
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her character for chastity, good. + Knows nothing against 
her, + + There have been reports against her ; has heard 
right sharp reports against her ; has heard testator disown 
child. 

'*9. Dr, John ic/fe.— Lived near testator; who was of 
strong prejudices, and through them he thinks he could be 
operated upon. He must have been eighty years old ; was 
an active man to his death ; not vigorous, but feeble. 
+ He succeeded well in life, and was useful. His tem- 
perament such that he thinks it could be reached by his 
vanity. He was once a strong man in elections. 

"10. Rachel E, Moseky^ (again) — Testator, when he 
looked at child, asked what is its name ? Y'ou ought to 
name it Billy Bobertson, or William Flynn. The name 
of the child is George Garner. •* 

"11. Thomas Bodgers. — Testator appeared to be a man 
of strong prejudices; has seen him bluff off some persons. 
Her character is good for chastity, and heard nothing 
against her till after her marriage; then heard rumors 
against her. + Testator understood how to make money, 
and to take care of it ; was a strict honest man ; kept his 
blacksmith's account; he and his first wife lived pleasantly 
together. 

" 12. Henry Rush, — Lived a half mile of Mrs. Moseley ; 
her general character for chastity is good; and there was 
nothing against it till after her marriage. James Hollings- 
worth is testator's step-son." 

" Reply. 

" 1. A. Hollingsworth. — Knew testator forty-five years ; 
and lived some five miles. Saw him a week before he died 
at his house, and was up and down. He had nieces and 
nephews in neighborhood when he died. Was of good 
judgment, close-fisted, and good at a trade. When he last 
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saw him his mind was as good as usual. Testator and first 
wife lived happily. Witness is a magistrate, and married 
testator and his last wife, December 18th, 1857. Each 
swore the peace against the other. Testator applied for war- 
rant first: he said they had had a fuss, and she had abused 
him ; that she had followed him and threw him down ; and 
she denied it; said he staggered; that both were angry ; 
something was said about her taking something out of 
smoke-house. Testator was a widower three or four years. 
There was some chat that she was, and some that she was 
not virtuous after marriage ; has heard it from some of the 
women. Testator's first wife was a young woman when he 
married her. Testator was seventy, maybe seventy-five, 
when he died. He had no child by his first marriage. 
He had a chronic diarrhoea for twenty or thirty years, and 
was feeble looking, but pert man. -f James Hollingsworth 
lived a mile of testator, and always in the neighborhood. 
January, 1859, witness wrote a will for him, with pretty 
much the same provisions as this; bequests the same. 
James Hollingsworth came with testator; testator directed 
witness how to write it, and asked if she could get one-third 
of his land. Witness saw this will now before the Court, 
at James Hollingsworth's, he thinks. Testator showed it 
to witness there, and witness read it. He has heard others 
besides the Hollingsworths speak of her want of chastity. 
Heard the Hollingsworths speak disrespectfully of her. 
Testator lived about twenty odd miles from Abbeville, 
and about twenty-five from Edgefield C. H. Testator told 
who drew his will soon after it was written. 

"2. James CalUson. — Knew testator about seven years; 
and lived a mile oft'; and saw him often. His mind was 
good; and he was a business man; kept his own books 
and managed well. Two or three days before he died, bis 
mind was as good as usual. He gave witness then a note 
for what he owed him. He was old and childish, and weak 



APPEALS AT LAW. 333 

Columbia, April and May, 1868. 

from chronic diarrhoea. He said he had made his will and 
left his wife nothing but her dower. Thomas Eakiu 
lives in Abbeville ; and went with testator there to have 
the will made. James HoUingsworth is old and of feeble 
health. 

"3. A, HoUingsworth, {vLgain.) — James Hollingsworih is 
in feeble health. 

"4. Wm, Quattlebum. — Knew testator a good many 
years, and saw him six weeks before he died ; his under- 
standing then as good as usual ; but suffering from his 
bowels; saw no change in his mind ; was a delicate man, 
but pert on his feet; complained for many years; said he 
intended to make a will ; he owned twelve or fourteen 
negroes: and managed his own business as long as he lived, 
and was capable to do so; he collected what was due to 
him, and paid what he owed. + For four or five monihs 
testator and his wife lived happily. 

"5. Peter Quattlebu77i. — Knew testator since 1831, and 
saw him three months before his death. Latter part of his 
life he had a disorder which enfeebled him. Always 
thought his mind good. He managed his own business 
well. When he last saw him, saw no change in his mind ; 
and was capable of making any contract. Witness lived 
three miles of him. 

'*6. John Rush. — Knew testator forty-five or fifty years, 
and for many years lived a mile or two of him, and saw 
much of him. For fifteen or twenty years he had diarrhoea, 
and complained much of it, and w^ould get up several times 
in the night. lie did his own bu.siness, and was capable 
to make a will or contract to a few days of his death ; and 
was of good judgment. + Testator said he and his wife had 
had a falling out, and that she had pushed him down ; that 
the child was not his; that he did not think that he could 
get one ; that he once saw Richard Weatherington and his 
wife in the woods. This he told witness not more than six 
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months after his marriage. R. Weatherington is now in 
Georgia, but was about testator's then. Said he saw them 
together talking in the bushes. Testator said she once, 
before they separated, told him to kiss her behind. + Wit- 
ness and James Hollingsworth married sisters. Testator 
had a great deal of influence over Hollingsworth. 

*• 7. William JohTison. — Knew testator since 1835. He 
and his first wife lived happily. When he separated from 
the last wife she lived a mile off at her mother's He saw 
testator a week or two before he died, and had a settlement 
with him, and he understood it all. There was no change 
in his memory or judgment. He transacted his own 
business, and managed his farm successfully. He was in 
seventy when he died." 

The appellants brought the case to this Court, and now 
moved for a new trial on the grounds 2 

1. His Honor, the presiding Judge, erred, it is respect- 
fully submitted, in charging the jury that the execution of 
the will of Hugh Mosely, deceased, was sufiBciently proved 
when only one of the two surviving subscribing witilesses 
testified to the due execution thereof, the other surviving 
subscribing witness being examined, and merely proving 
that the testator signed ihe will in his presence, and that 
witness attested to it in testator's presence, without stating 
who the other subscribing witnesses were, or stating any 
other fact by which the will propounded could be iden- 
tified. 

2. His Honor erred, it is submitted, in arresting the ex- 
amination of the widow of testator by appellants' counsel, 
she being a witness on behalf of appellants as to communi- 
cations made by testator to his wife during coverture, on 
the ground that it was contrary to the Act of Assembly 
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entitled "An Act to make parties, plaintifTs and defendants, 
in all cases, competent to give testimony in such cases in 
like manner as other witnesses," ratified 19th Septenober. 
1866, whereby testimony material to appellants' case was 
excluded. 

3. His Honor erred, it is respectfully submitted, in re- 
fusing to allow the widow of testator to say, when asked 
by appellants' counsel, who was the father of her child, her 
co-appellant. i 

4. In charging the jury that if they should come to the 
conclusion that testator, at the time of executing his wiH, was 
laboring under a delusion as to the faithfulness of his wife 
and the legitimacy of the child, from false information of 
others, and not from something he knew himself, it would 
warrant theYn in findint? as:ainst the will. His Honor 
erred, it is submitted, in not instructing the jury, that if 
such delusion existed in the mind of the testator, at the 
time of making his will, even though it arose from some- 
thing which he supposed he knew himself, and the will was 
the result of such delusion, they were equally warranted 
in finding against the will. 

6. Having ruled that it was incompetent for the widow 
of testator to disclose communications made to her by tes- 
tator, her husband, during coverture, his Honor erred, it is 
submitted, in permitting the appellees, though objected to, 
to prove the declarations of testator, testified to by the 
witness, John Bush, the brother-in-law of the executor, 
James Hollingsworth, who is a legatee under the will, of 
obscene language, which, testator alleged, was used by his 
wife to him during coverture. 

6. Because said testimony was incompetent, not being 
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responsive to any testimony introduced by appellants, nor 
pertinent to any issue tendered, and should have been 
ruled out. 

7. Because the verdict of the jury is contrary to the 
evidence in this, to wit, it decides that the testator was not 
laboring under a morbid and insane delusion as to the in- 
fidelity of his wife and the illegitimacy of the child at the 
time of making his will, whereas there was no proof of her 
infidelity and conclusive proof of the legitimacy of the 
child. 

8. His Honor erred in charging the jury that if they 
should find against the will, they must specify the ground 
upon which they so found. 

Adams dk Banham, for appellants. 

Burt, Butler & Youmans, contra. 



The opinion of the Court was delivered by 

DuNKiN, 0. J. The presiding Judge reports that this 
was an appeal from the decree of the Ordinary of Edgefield 
District, admitting to probate the last will and testament 
of Hugh Moseley, deceased, dated 26th October, 1863. 

The following issues were suggested: First^ That the 
will was not legally executed. Second, That undue influ- 
ence was exercised. Thirds That the testator was of unsound 
mind. Fourth, That the testator was under mental delusion 
when the will was executed. 

The jury rendered a general verdict in favor of the will. 
From this verdict the plaintiffs, who are the widow and 
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only child of the testator, have appealed on several grounds. 
At the period of the execution of the will the testator was 
between seventy and eighty years of age. The instrument 
is not before the Court. But it was admitted that no part 
of the considerable estate of the testator was given to either 
of the appellants, but that the whole was disposed of to 
collateral connections. 

In the view taken by the Court, it is not necessary to 
recapitulate the testimony or to comment particularly upon 
all the grounds of appeal. The report of the Judge states 
his charge upon ihe several points in which exception is 
taken. 

In reference to the several grounds of appeal, except 
the second, third, and eighth or last ground, the Court 
thinks the charge of his Honor obnoxious to no just objec- 
tion, and deem it well vindicated by the reasons stated in 
the report. 

The second ground presents more difficulty, and depends, 
in a great measure, upon the construction of the Act of 
Assembly passed in September, 1866, (13 Stat. 377,) and 
entitled **An Act to make parties, plaintiffs and defendants, 
in all cases, competent to give testimony in such cases, in 
like manner as other witnesses." By the first section it is 
declared that *' on the trial of any issue joined, &c., the 
parties thereto, &c., &nd all persons interested in the same, 
except as hereinafter excepted, shall be competent and 
compellable to give evidence, &c., on behalf of either or 
any of the parties to the said action or other proceeding." 
By the existing law, not only persons interested, but parties 
in the cause, who might have no pecuniary interest, such 
as executors and administrators and others, were excluded 
from testifying. The manifest object of the Act was to 
remove these causes of disqualification. But it was not 
intended thereby to restore the competency of a party 
otherwise disqualified. A felon convict, or a person who 
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had been convicted of an infamous ofTence, and was after- 
wards a party in a civil cause, either as plaintiflF or defend- 
ant, was not restored to his competency by virtue of the 
Act of 1866. In other words, the Act wjis not intended, 
in such case, to have the effect of an executive pardon. 

By the third clause it is provided that '^ no person shall 
be required to answer any question tending to criminate 
himself; nor shall husband or wife be required to disclose 
any communication made to each other during coverture." 
It was an axiom of the law that no one should be required 
to give testimony that would criminate himself. By the 
former of these exceptions the Legislature declare that this 
protection should be preserved. So, upon well settled 
principles of public policy, as well as because of the iden- 
tity of their legal rights and interests, confidential commu- 
nications between husband and wife belong to the class of 
privileged communications, and are protected. The excep- 
tion in the third clause was manifestly intended to preserve 
this rule of law, although the husband or wife might be a 
party in the cause, and might be required to testify under 
the general and comprehensive terms of the statute. But no 
more was intended than to preserve the rules of law. The 
declarations of husband and wife arc subject to the same 
rules of exclusion which govern their teitimony as witnesses. 
(1 Greenl. Ev. § 841.) But there are exceptions to the rule, 
both in relation to their testimony and their declarations. 
Thus, on an indictment against the husband for assault 
and battery upon her, the wife is a competent witness; and 
so, says Professor Greenleaf, "the wife has, on the same 
ground of necessity, been sometimes admitted as a witness 
to testify to secret facts, which no one but herself could 
know. Thus, upon an appeal against an order of filiation, 
in the case of a married woman, she was held to be a com- 
petent witness to prove her criminal connection with the 
defendant, though her husband was interested in the event, 
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but for reasons of public decency and morality, she cannot 
be allowed to say, after marriage, that she bad no connec- 
tion with her husband, and that, therefore, her offspring is 
spurious." (Id. § 344.) In Aveson \8. Lord Kinnaird, (6 
East, 188,) the declarations of the wife were held to be 
admissible for or against the husband, wherever they con- 
stitute part of the res gestae which are material to be proved; 
as where he obtained insurance on her life as a person in 
health, she being in fact diseased ; or in an action by him 
against another for beating her, (Skin. 402, Thompson vs. 
Freeman;) or in an action against him for her board, he 
having turned her out of doors ; ( Walton vs. Green, 1 C. 
& P. 621.) So, where she acted as his agent. {Thomas vs. 
Hargrave^ Wright vs. Har grave, Wright, 595.) 

The presiding Judge reports that '^Eachel E. Moseley, 
the widow of the testator, was sworn, and I excluded so 
much of her evidence as consisted of communications 
between her and her late husband, the testator, supposing 
that the Act of Assembly which made her a competent 
witness, expressly excluded such communications." The 
proviso of the Act was intended, as has been remarked, to 
preserve the principles of the common law upon the sub- 
ject. If the communications were of a confidential char- 
acter, and if, being such, they were not within the excep- 
tions recognized by the rules of evidence, they were 
properly excluded, not otherwise. And the Judge sup- 
posed himself constrained by the terms of the Act to 
exclude all communications between the witness and her 
late husband, the Court is unable to determine whether the 
communications proposed to be given in evidence were or 
were not such as, by the rules of law, should have been 
received. If so, they were not excluded by the Statute 
of 1866. 

Then as to the third ground. It was proposed to prove 
by the witness that her deceased husband was the lather 
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of her child. The testimony was excluded upon the ground 
that, the marriage of the parties having been established, 
the paternity of the child was to be legally inferred, and 
that "this and other evidence seemed to him (the Judge) 
to supersede the evidence of the wife, (even if admissible 
under the late Act of the General Assembly,) for decency's 
sake." The allegation was that the feeble and suspicious 
mind of the husban'd had been poisoned by the false insin- 
uations of parties interested as to his wife's infidelity, and 
that their machinations had been but too successful. To 
prove the falsity of these insinuations might require other 
evidence than the admitted solemnization of the bans of 
matrimony. Her evidence was to show that the fact was 
in accordance with the legal inference, and that her hus- 
band's suspicions were unfounded. Upon the authority 
already cited the testimony was admissible, although she 
would be incompetent upon grounds of public policy and 
decency, to prove that the marriage had never been con- 
summated, and therefore that her offspring was spurious. 
Nor was it superseded because "the paternity of her child 
might be inferred from other evidence." 

The eighth ground of appeal alleges error in the charge 
of his Honor, *' that if the jury should find against the will, 
they must specify the ground on which their verdict was 
founded." The report states that all the issues were sub- 
mitted to the jury, and they were instructed to indicate 
the issue on which they found if their verdict should be 
against the will. 

The Court is not aware of any such legal obligation on 
the part of the jury, nor is it believed to be in accordance 
with the practice of the Court. The inquiry was as to the 
validity of the instrument propounded as the last will and 
testament of Hugh Moseley, deceased. It was assailed on 
various grounds. Upon the validity or invalidity of the 
will the jury were required to be unanimous, but not 
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necessarily, upon the reasons which led to that conclusion. 
The Judge was probably misled by a supposed analogy to 
the practice on an issue of fraud under the Insolvent 
Debtors' Law. In such case the suggestion must contain 
the charges and specifications; and the verdict must answer 
with reference to each charge and specification that it is 
true or untrue. But this is required, (as explained by the 
Court in Haviland vs. Wolff, 14 Rich. 108,) " by the diver- 
sity of effect which, under the Act of 1788, (5 Stat. 79,) 
different charges have, when established against the appli- 
cant for relief from imprisonment." But no such reason 
exists in this case. The effect of the grounds assumed in 
the suggestion is to invite the attention of the Court (Judge 
and jury) to the specific objections urged by the party, and 
which, as they contend, should influence the genenil deter- 
mination foi" or against the will. It has been often said in 
our books that, although a majority of the Court must 
concur in the judgment announced, the several members 
of that majority may not agree in the ratiocination of the 
Judge who is the organ of the Court. It is enough to 
require of the jury unanimity in the result, and this is 
obtained by a general verdict for or against the will. 
The motion for a new trial is granted. 

Wardlaw and Inglis, A. JJ., concurred. 

Motion granted. 
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The State vs. Leggett Quick. 

Murder — Dying Declarations, 

Indictment for murder. The deceased -was shot at night riding in a 
buggy, with a companion, who saw the flash of the gun, but not the 
prisoner. Dying declarations of the deceased that the prisoner ** is 
the man who has killed me :^* Held admissible ; and held^ further, 
that it was for the jury to say what credit slinuld be given, under all 
the circumstances, to such declarations, and whether it was stated as 
a fact known to the deceased, or only as matter of opinion and belief. 

The facts reviewed, and the conviction TUld to be fully sustained by the 
evidence. 



BEFORE DAWKINS, J., AT MARLBOROUGH, SPRING TERM, 

The report of his Honor, the presiding Judge, is as 
follows : 

" The prisoner was indicted, tried and convicted of the 
murder of Cornelius Newton, on the 22d day of April, 
1867. On the Friday night previous to the homicide, the 
deceased went to the house of one Charles Hodge, who 
lives at a plantation known as the '*Eed Hill," below 
Bennettsville, where several families lived as tenants. The 
prisoner lived in a house at Red Hill, about twenty-five 
yards distant from Hodge's. The residence of the deceased 
was some miles above Bennettsville. The undoubted ob- 
ject of the visit of the deceased to the house was to see 
Mrs. Nancy English, a widow woman, who, until about four 
weeks previous to the occurrence, had resided near the de- 
ceased, and was confessedly his paramour; and from the 
time he came to Hodge's, (who intermarried with a sister of 
Mrs. English,) lived upon the most intimate and disreputa- 
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ble terras with her. When the deceased went to the house 
of Hodge, he carried with him about five gallons of whis- 
key, and he, as well as others, partook freely of it daring 
his stay. On Monday, after his arrival, and shortly after 
night, the deceased left in his buggy, accompanied by 
Mrs. English ; the deceased intending to go home, and 
Mrs. English to go with him a short distance. Shortly 
after, the report of a gun was heard, (the witnesses not 
agreeing whether in three or four hundred yards, more or 
less,) which was immediately succeeded by the screams of 
Mrs. English, which were distinctly heard by all the wit- 
nesses at Red Hill. The brother of Mrs. English and 
Hodge immediately repaired to the place from whence 
the screams issued. They found the deceased mortally 
wounded, unable to speak, and Mrs. English badly wounded, 
supposed mortally, (though she recovered,) from the effect 
of the gun which was discharged. 

" As to the first ground of appeal, I admitted the declara- 
tion of the deceased, as proved by Hodge, that *Leggett 
Quick is the man who killed me,' which is the only one 
objected to — believing that he was not only in articulo 
morii's, but that he was fully conscious of it. Immediately 
after he received the pistol shot, he exclaimed: *Lord, 
have mercy on me. I'm shot and killed.' Twice after, he 
said : * Have mercy on me ;' but was then unable to reply 
to a question asked by Mrs. English. He had to be held in 
the buggy until they returned to the house of Hodge, and 
when inside the enclosure of the yard, and before he was 
lifted from the buggy, he opened his eyes and said : * Hodge, 
is this you ?' and further said : * Leggett Quick killed me ; ' 
and died in about fifteen minutes after. I said to the jury, 
if they believed the statement was made upon suspicion, it 
should be discarded. But if he spoke of it as a fact which 
he knew by having seen him by the flash of the gun and 
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recognized him, it was good evidence, and to be considered 
by them. 

" I am somewhat surprised at the phraseology of the 
second ground of appeal, that ' the presiding judge erred in 
charging the jury that the defendant, in relying so/^/^ upon 
the proof of an alibi,^ &c. I did not say to the jury that 
the defendant relied solely upon that ground of defence ; on 
the contrary, I submitted to the jury the other, and, I re- 
garded, the strongest ground of defence, the want of credi- 
bility of the witnesses, and so stated it as a distinct ground of 
defence. I said to the jury, the defence of an alibi was 
dangerous for the prisoner, unless made out to their satis- 
faction, because it was to some extent an admission that 
the facts as proved pointed to the probability of his guilt, 
unless he could rebut it by establishing that he was not at 
the place where the crime was committed, and therefore 
could not be the guilty person. 

**The third ground constitutes a fact for the jury upon 
which I expressed no opinion, and referred it to them to de- 
cide as a question of evidence, and, as far as I thought my 
duty required, presented the facts before them. The only 
question in the case was, who discharged the gun which 
caused the death of the deceased? He was travelling in 
his buggy, driving in a walk, when he received in his person 
part of the contents of the gun, and Mrs. English, who was 
sitting by his side, a part. It appeared the prisoner was 
acquainted with the deceased, having at one time lived in 
his neighborhood and with a brother of deceased. That 
previous to deceased's arrival at Hodge's, he was in the 
habit of making frequent visits there; he ceased altogether 
after deceased arrived. That he passed deceased repeat- 
edly, and in speaking distance, and was never known to 
speak to him. After deceased had died, he did not go to 
Hodge's until after Anderson Newton, a brother of de- 
ceased, arrived, (about twelve o'clock the next day,) and 
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then he attached himself to him until shaken off. It was 
proved by several persons that he had made threats to 
Mr?. English some three or four weeks before, if ever he 
got an opportunity, he * would kill the deceased — there had 
been a grudge between them fifteen years.' To Charles 
Hodge, he said he had a sweetheart once, (M. A. U.,) de- 
ceased had cut him out, and, damn him, he would kill 
him if ever he got half a chance. This was three months 
before; prisoner was laughing at the time. Mrs. Hodge 
asked Caulk to go and bring her sister, Mrs. English, to 
her house. Prisoner accompanied him, and she returned 
with them. After their return, prisoner told Mrs. Ilodge 
he * thought he saw deceased slipping round old Mrs. 
English's barn, and he would have killed him if it had not 
been for Caulk.' The same day of the occurrence, pris- 
oner inquired of Ezekiel Paul (a brother of Mrs. English) 
if deceased had any shooting-irons, and was informed he 
had not. Caulk was quite sick after deceased arrived 
at Ilodge's; the witness, Mrs. Harris, said he had fits; and 
prisoner told her in the afternoon of the same day of the 
occurrence: *If Caulk was his brother, he wished hell 
might be his heaven if deceased should ever see dayJ' 
She said the prisoner was not cheerful at the conversation. 
There was some suspicion Caulk was poisoned, but the 
probability is his illness was caused by a too free use of 
deceased's whiskey. 

"How far the threats, &c., as given above, were evidence 
of a former grudge, and how far, seeing the prize he may 
have coveted in the person of Mrs. English (as Mrs. English 
said he had made overtures to her, but was refused) carried 
oft' by a successful rival, have operated to stimulate him to 
the perpetration of the deed, I left to the jury. 

*' With regard to proof of the alibi, Jas. McDaniel was at 

Thos. Wise's house when he heard a gun fire; went to John 

Wise's, some forty or fifty yards; after he got there, pris- 
voL. XV. — 23 
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oner came up to the gate, without a gun, in his shirt- 
sleeves, and not blowing; not more than two or three 
minutes after, heard gun fire. Wm. Carter was sixty-four 
or sixty-five yards from Caulk's house when gun fired ; 
walked fast uniil he got there, and saw prisoner sitting in 
yard; prisoner said 'it looked like some person was killed, 
but he didn't do it.' In one minute after gun fired, heard 
Ezekiel Paul say ' prisoner had killed his sister.' 

*' John Wise: — First saw prisoner, after gun fired, at his 
gate, and McDaniel informed him what Ezekiel Paul had 
said, to wit : ' Prisoner had shot his sister, and if he could 
get Hodge's gun, would shoot him.' Jas. M. Cully: — His 
mother -s house is next to Hodge's; was passing Hodge's 
house when gun fired ; went up home, and in about two 
minutes returned to Caulk's house, and saw prisoner sit- 
ting on a bench; asked prisoner if he heard gun; said he 
did — wasn't him that shot; this was after Ezekiel Paul 
said prisoner had shot his sister. 

" The jury were charged that if the prisoner was at the 
cabin so shortly after the gun was discharged, as stated 
by the witnesses, he did not have time to return after the 
gun was fired, and his defence was made out, and he was^ 
entitled to an acquittal. 

"The jury found the prisoner guilty." 

The prisoner appealed, and now moved this Court for a 
new trial, upon the following grounds, to wit : 

1. Because the declarations of the deceased, Cornelius S. 
Newton, after he had been shot, were admitted as evidence 
before the jury as his dying declarations, while in fact 
there was no proof that the said deceased was aware of the 
fact that he was " in ariiculo mortis ;" and that, even if he 
had been conscious of his dying condition, the declarations 
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were only as to matters of opinion, and not as to facts within 
his own knowledge. 

2. Because, it is respectfully submitted, that his Honor, 
the presiding Judge, erred in charging the jury, that the 
defendant, in relying solely upon the proof of an alihiy 
thereby admitted that the failure to establish an alibi was 
tantamount to an admission of his guilt, unless the same 
was established by other evidence amounting to positive 
proof, while in fact the evidence of an alihiy in this case, 
was only relied upon as a single circumstance pointing to 
the innocence of the accused. 

3. Because the verdict rendered by the jury was con- 
trary to law and evidence. 

Townsend& McCall, for the motion. 
Mclver, Solicitor, contra. 

The opinion of the Court was delivered by 

Inglis, a. J. On the night of Monday, the 22d April, 
1867, soon after dark, Cornelius Newton, while with a 
companion in a buggy, driving slowly along the road near 
a small plantation settlement where he had been visiting 
for a few days, and whence he was then starting on his 
return home, was shot in the left breast by some concealed 
foe, and, within three quarters of an hour afterwards, died. 

Leggett Quick, the prisoner at the bar, had had an old 
grudge of several years' standing against him, and, at vari- 
ous times during the three months next preceding the death, 
had, to different persons, declared his purpose to kill him 
when an opportunity should offer, and had assigned his rea- 
sons for such purpose ; and to one he had avowed that when, 
shortly before, an opportunity had occurred, he had been 
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prevented only by the interposition of a third party from 
executing, this purpose. He occupied one of the houses 
of this settlement only about twenty-five yards distant 
from the house of one Hodge, at which the deceased 
had been visiting, and directly opposite thereto, on the 
other side of the street, on either side of which the houses 
were ranged ; he had been in the habit of frequently 
visiting at Hodge's house before, had been there on the 
day of Newton's arrival, but never went there while New- 
ton was there, and although they repeatedly passed each 
other within a few steps, no token of recognition or salu- 
tation was interchanged. During the afternoon of this 
iatal day, he had inquired of one, who, he might well sup- 
pose would know, whether Newton carried fire arms about 
him, and was told that he did not, and to another of the 
neighbors he expressed his ill will towards him in strong 
and bitter terms ; he was observed sitting on the steps of a 
neighboring house while Newton's preparations for leaving 
were going on, and when the latter started, arose, and went 
oft' in the same direction ; was found to be absent from his 
own house from the time of Newton's departure until the 
gun was fired ; soon after the report of the gun he appeared 
among the neighbors in his shirt sleeves, without excite- 
ment and having no gun, and when the firing was spoken 
of said '' it looked like some one had killed him, but he had 
not done it ; " he did not go that night to Hodge's house, to 
which Newton was carried after he was shot, and where he 
died ; he was about the next day, when the Coroner was 
inquiring of the cause of the death, but after the inquest, 
disappeared, and that evening, when the Deputy Sherift' 
sought him at his own house, he was not there, but the 
house was locked with a padlock on the outside ; after- 
wards at midnight he was found in a neighboring house 
alone, with the door locked, and when arrested he sub- 
mitted, making no inquiry wherefore he was taken. 
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At the recent Spring Term of the Court of Sessions, after 
an interval of nearly a year, the prisoner was put upon 
his trial for the murder of Cornelius Newton, and was 
convicted. 

Upon the trial, in addition to the facts above mentioned, 
a statement was made by Newton, about fifteen minutes 
before his death, in the words, '^ Legrjelt Quick is the man 
xvho has killed m^*," was admitted in evidence as his dying 
declaratioiif and the first ground of nppeal excepts to this 
admission as error of law on the part of the presiding Judge. 
The Judge must necessarily determine the preliminary 
question, when made, of the competency and admissibility 
of what are oflFered to be given in evidence as dying declar- 
ations, as he must of any other class of testimony that is 
objected to. In order to the proper admission of such 
declarations it must appear satisfactorily that death was 
imminent at the time, and that the declarant was so fully 
aware of this as to be without any hope of life. This con- 
dition of the person is considered as constituting as strong 
a guarantee for the truth of the declaration, as an oath is of 
ordinary testimony. There must be few that would be 
willing to pass immediately into the presence of that 
Almighty Judge, whose eye penetrates all disguise, with a 
lie upon his lips. In the present case the deceased, when 
the gun was fired, was in a stooping posture, leaning his 
chin on his hands; in a few moments he raised himself up 
and cried out ^^ Lord have mercy on me! I am shot and 
killed,''^ and twice repeated the cry, *' Lord have mercy on 
meP'^ his head fell over on the lap of his companion, and he 
became for the time insensible or, at least, speechless — 
'* unable to reply to questions;" he had to be supported in 
the buggy by those who, in response to his companion's cry 
for help, had hurried to him, and carried him back; when 
they reached the enclosure of Hodge's house, but before he 
was lifted from the buggy, he revived somewhat, recognized 
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ITodge, complained of his pains, and then said — ^^ Leggeit 
Quick is the man who has killed mc;" spoko no more, and 
in fifteen minutes died. It is, therefore, quite certain from 
the event, that when this declaration was made, death 
was just at hand, and that there could be no ground for 
hope ; and it seems to the Court, from this evidence, not less 
certain that he was too fully aware of the peril of his state, 
to indulge the smallest hope. The testimony was, therefore, 
competent. Its credibility was for the jury, and the previous 
chafticter of the declarant, his dissolute life, his opportunity 
of knowing that which he aflBrmed, and the import of his 
language whether expressing knowledge or only suspicion 
excited by previous circumstances, were elements in that 
credibility, and upon them all, the jury has passed. In 
regard to the last point the Judge carefully cautioned the 
jury to distinguish between a knowledge of the fact declared, 
and a mere suspicion of such fact, and if they thought 
the declaration imported no more than the latter, to reject 
it altogether. When the deceased was shot, he did not at 
once change his position ; he remained stooping, leaning 
his chin upon his hand, and, it may be that the flash of the 
gun revealed his antagonist to his quickened sight, and 
his momentary stillness was but the temporary rigor of his 
riveted gaze, as penetrating the darkness, he recognized his 
ancient foe, and realized the certainty of the fatal issue, in 
the deliberate and deadly malice, that he then knew had 
winged the bolt. Something of this kind the jury, under 
their instructions, must have found. 

Witnesses were examined on the part of the defence, and 
so far as appears here, .the only purpose of their examina- 
tion was to convince the jury that the prisoner could not 
have fired the fatal shot for the reason that he could not, 
from the spot where the assassin must have stood, have 
regained the street of the settlement within the very short 
time afterwards at which he was seen there. This testi- 



APPEALS AT LAW. 851 



Columbia, April and May, 1868. 



mon}% depending for its value upon the accuracy of the 
estimate of the lapse of time between two events, made 
under such circundstances, and reported after so long an 
interval, was not much to be relied on, and it is not sur- 
prising that it availed nothing to break the force of ** so 
great a cloud" of circumstances which '* compassed about" 
the prisoner and pointed in converging lines with a fatal 
steadiness to his guilt. It is a painfully significant fact, 
that wliile the witnesses trace the prisoner's movements up 
to a point of time shortly prior to the fatal moment, and 
take him up again at a point of time shortly subsequent 

« 

thereto, no one of them can tell, where he was at that 
moment. In company just before — and in company just 
after — when this deed of death was being done he had 
withdrawn himself from his associates and is somewhere, 
not explained, alone. The appeal complains of error in the 
Judge's charge in his saying that the defence was rested 
solely upon the proof of an alibi. This was clearly a 
misunderstanding in fact of the charge in this particular. 
But if it had been as complained, there would have been 
little reason for discontent, as certainly this was the only 
position and independent matter of defence. All else was 
but an effort to discredit the evidence on the part of the 
prosecution, and so to prove, not that the prisoner was 
innocent, but that the testimony against him ought not to 
induce a belief of his guilt, by reason not so much of any 
insufficiency of the facts testified to, as of the character of 
the witnesses. 

It is further complained that the Judge charged that the 
prisoner, in relying upon an alibi as a defence, thereby 
conceded that the failure to establish such alibi would be 
tantamount to an admission that his guilt was proved, since 
it implied that the circumstances shown in evidence were 
sufficient in themselves to evince his guilt, Jind his only 
escape from their effect must be by the clear and positive 
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proof that he was not at the time of the deed at the place 
where it was done and so could not have done it. The 
charge on this point, as reported by the Judge, is by no 
means in such absolute terms as the second ground of ap- 
peal represents, The proposition, as there so carefully 
qualified, is liable to no just exception. Where would be 
the need of proof of an alibi, if the other evidence did not 
make out a probable case against the prisoner? 

The objection made in general terms that " the verdict is 
contrary to law and evidence " without any specification of 
the particulars wherein the contradiction consists, is con- 
demned and prohibited as a ground of appeal, by the 
express terms of the 99th Eule of Court, 10 Rich. 552, and 
ordinarily is wholly disregarded by this Court. Upon an 
appeal from a conviction of a capital felony, if any such 
contradiction were discovered by the Court, though not 
specified* by the appeal, it would not be refused due con- 
sideration. But the recapitulation which has been herein 
made of the testimony shows that the facts testified to con- 
ducted to the result expressed in the verdict with too terri- 
ble a precision to permit any reasonable doubt to linger 
in the most charitable mind. 

The motion for a new trial is dismissed. 

DuNKiN, C. J. and Wardlaw, A. J., concurred. 
Motion dismissed. 
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The State Ex Rel. Francis Goblet vs. Peter C. 

GuERRY, City Sheriff. 

Same Ex Rel. Charles H. Simonton vs. Same. 

Ibxes, Lien of Execution for. 

The specific lien for taxes given by tlic Act of 1843, and the city ordi- 
nance of March, 1844, lasts for one year only, and lodgment of exe- 
cution within the year does not extend tlie lien. Such execution has 
its own lien, but that is a lien subject to prior encumbrances. 

BEFORE MOSKS, J., AT CHARLESTON, MARCH, 1868. 

The report of his Honor, the presiding Judge, is as 
follows : 

'*The relators in these cases, seek to prohibit the sheriff 
of the city of Charleston from enforcing bj execution, the 
collection of taxes imposed on certain real estate which 
they now hold by purchase. 

" The executions in the case of ex rel. Goblet, issued in 
November, 1860, December, 1862, December, 1863, and 
October, 1866, against one James Armstrong, the former 
owner of the premises referred to in the suggestion. The 
relator acquired his title through a sale on 7th January, 
1868, made by the master in equity, under the proceedings 
for foreclosure of mortgage executed by the said Arm- 
strong to Kerr Boyce, on the 22d April, 1852. 

*'In the suggestion, ex parte C. 11. Simonton, the execu- 
tions issued against one William F. Sanders, claiming to be 
the owner of the premises in the years 1865, 1866, and 1867, 
under conveyance from one N. B. Prothro. The relator 
bought, on the 5th February, 1867, at a sale by the master 
in equity, ordered for a foreclosure of a mortgage from the 
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said Protliro, under proceedings of the Court, in which 
James Gadsden, executor of Right. Rev. Bishop Gadsden, 
and B. F. Smith were plaintiffs, and the said Prothro was 
defendant. The executions were dated December, 1863, 
December, 1864:, November 15, 1865, and October 1, 1866. 

'' The question made and on which the decision must 
turn is, whether the executions constitute a lien on the 
property (in the hands of the relators respectively) after 
the expiration of one year from the time at which the 
liability for the tax attached ? 

'*Tbe right of a government to levy and collect taxes, 
is an inherent one. Without full and liberal power to 
judge of the necessity and extent of the imposition, the 
means of administering its several departments might be 
so circumscribed and crippled as to prove unequal to the 
exigencies to which they might be subjected. 

** While the authority is not to be denied, yet it is to be 
remembered, that as the prerogative is one of so high and 
exclusive a character, it must be administered with a strict 
adherence to the laws which regulate it, and they who 
require the citizen to contribute in this way to the support 
of the government, must be certain that they act in precise 
conformity to the law. This requirement is not to be 
lightly regarded, for in every question between citizen and 
State, as the latter cannot be made to respond in damages 
through the Courts for any violation of rights, it must be 
held within the limits which is prescribed for its authority. 

'* The ordinances of the city council of Charleston, as to 
the collection of taxes imposed by it, in no way differ (save 
with a slight exception to be directly noticed,) from the 
Acts of the Legislature providing for the imposition and 
collection of State taxes. The city and State laws vary 
only as to the time to which the assessment is to have rela- 
tion. In the city the taxes accrue as of 1st of January. 
The State tax on land (prior to 1866) refers to the 1st day 
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of October as to possession and valuation, and the payment 
of both (State and city) are required to be made by the 1st 
of June in each and every year. (City ordinances, Act of 
March 12, 1844, 276 and 278 ; Act of 1788, 5 Stat, at Large, 
52 ; 11 Id. 248.) 

*' Assuming that the twelfth section of the Act of 1788 
includes as well taxes to municipal corporations, as to the 
State, (which may well be doubted,) still it cannot be held, 
as contended, though a lien may be thereby given on all 
the property of tlie person taxed, that it so continues even 
against such portion of which the title may be afterwards 
transferred. It is true, that the Act does ** prefer taxes to 
all securities and incumbrances whatsoever," and if the 
property in the cases before me had remained still as that 
of the parties, against whom the executions issued, it may 
be, if free from objection from other causes, the council 
could require the payment to be made out of it in prefer- 
ence to * all other securities and incumbrances.' 

'* The same Act, however, demands that the payment of 
all taxes on property sold after 1st of October, in each and 
every year, to be made by the seller, and thus, in the event 
of sale, continues the imposition as his debt, while taxes 
therefore remain a lien on all the other property of the 
vendor, that so disposed of, is freed and discharged from 
the liabilitv which had attached on it before the transfer. 

"It is supposed that the execution creates a lien, and 
therefore when lodged with the sheriflf the property itself 
is freed. The lien is not created by the execution, but by 
the imposition and assessment of the tax. The process 
commonly called an execution is nothing more than a war- 
rant for the collection of the taxes against the par.ty bound 
to pay. If it could be regarded, as was contended, an exe- 
cution subject to the provisions and requirements of the 
Act of 1828, as to renewals, still if it could be brought 
within that Act, (and I do not hesitate to conclude that it 
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is not within its provisions,) it could acquire no greater 
efficacy as to its binding power than it had before. 

"I feel myself constrained to hold, that where property 
is sold after the 1st of October, in each year, there is no 
lien on it in the hands of the grantee or vendee, (except as 
given by the Act of 1843, to be hereafter noticed,) for the 
State tax imposed upon the former owner; and such is the 
ruling in the case of Harth vs. Assif/nee of Gibbes, (3 Eich. 
316,) which I regard directly in point. The Act of 1843, 
(11 Stat, at Large, 248,) so far as statutes may be looked 
to as giving legislative construction to those which pre- 
ceded it on the same subject, sliows conclusively what was 
the law before its passage. The language cannot be mis- 
taken, when it declares that 'notwithstanding any aliena- 
tion of the property by the owner subsequently to the 
time when the liability for the taxes attached, the taxes 
imposed by any tax Act shall constitute specific liens for 
one year from the time when the liability for said taxes 
attached upon the owner or proprietor thereof.' Tlie effect 
was to enlarge the liability on the specific property, and to 
retain the lien as against the vendee for one year. The 
restriction was to this extent, and in no other wav affected 
by the Act of 1788, or any subsequent Act on the subject. 

*'As was the State law prior to the Act of 1843, so 
stood the ordinances of the city in relation to this matter. 
The council finding that the Legislature, by the said Act, 
had created a lien on the specific property for one year, 
notwithstanding it may have passed from the hands of the 
party against whom the liability liad attached by reason of 
the assessment, properly availed itself of the advantage the 
State had thus secured ; and (Act 2d March, 1844, City Or- 
dinances, p. 279,) passed an ordinance in almost the same 
words, declaring, ' that the taxes imposed on lands, chattel?, 
&c., shall constitute a specific lien on the said lands, chattels, 
&c., for one year, notwithstanding any alienation of the 
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same, by the owner in possession thereof, subsequently to 
the time when the liability attached on such owner;' and 
the proceeds of sale of such lands, &c., shaU be applied to 
the payment of such taxes thereon respectively, prior to, 
and in preference of all judgments, mortgages, debts or 
other liens on the same. 

*• It might be assumed, that such new provision was 
entirely unnecessary, if the lien existed beyond the year. 
It is not to be supposed that the council would divest itself 
of any rights in so essential a matter, and thus decrease its 
means of collecting its taxes on property. 

** The conclusion to which I have arrived works no 
injury to the council which it cannot guard against by the 
exercise of vigilance on the part of its officers. It can pro- 
tect itself by requiring of those to whom it intrusts this im- 
portant duty the observance of its own regulations, which, 
if followed, will protect it from the results which proper 
diligence can always avert. 

" The fifth section of the ordinance already referred to, 
on the failure or neglect of any person to pay his assess- 
ment when due, declares that an execution shall forthwith 
issue, and the city sheriff shall thereunder seize, &c., and 
publicly sell, &c. ; and in the event of no property found, 
the body of the defendant may be arrested, (a) 

" If this protecting power had been exercised, the amount 
of taxes now claimed to be made out of the property of 
these relators, might, and probably would have been real- 
ized irom the party bound and liable. The council fidled 
to avail itself of the remedy it held in its own hands, and 
third persons are not to suffer from its own derelictions. 
In one of these cases the laches of the proper officer's duty 
to enforce their means of collection involves an amount now 



(a) See also Ordinance of 1805, Sec. 5 and 6, City Ordinances, p. 
287; also Odrinance of 1825, Sec. 2, City Ordinances, pp. 2c'3-4. 
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equal to one-fifth of the whole value of the property esti- 
mated by the price it brought at the last sale. The burden 
was not intended to be borne by these relators, and it can- 
not be cast upon them unless the law is so clear that they 
cannot escape the imposition. 

"It is ordered, that a Writ of Prohibition do issue under 
the respective suggestions, to be directed to the said Peter 
C. Guerry, Esq., Sheriff of the city of Charleston, and all 
others acting under him, enjoining him and each of them 
from levying on the property referred to respectively in 
the said suggestions, or in any manner interfering with the 
same, for the collection of the sums claimed under the said 
executions. Let all the papers be filed in the office of the 
Clerk of the Court for Charleston District." 

The respondent appealed upon the following grounds: 

1. Because the Acts of the Legislature and the ordi- 
nances of the city give a specific lien in favor of taxes for 
one year; and upon the lodging of execution this lien 
becomes general and is fixed and continued for the period 
that executions have by law binding efficacy. 

2. Because the Act of 1788 provides that the taxes 
imposed by any tax Act shall be preferred to all securities 
and incumbrances whatever; and when subsequently a 
lien was created, whether by statute or by execution, the 
preference was fastened in the shape of a preferred, lien 
upon the property itself. 

3. Because the Act of 1788 gave a preference to taxes 
as against the vendor, whereas the Act of 1843, and the 
ordinances of 1844, give the same preferences as against 
the property. 

4. Because taxes are vital to the support of govern- 
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ment and must have priority over other claims, and the 
holder of any mortgage or other security on the property 
may protect himself against the absorption of the property 
in taxes, by foreclosing his mortgage and selling the prop- 
erty according to law. 

Porter, City Attorney, for appellant. 



The opinion of the Court was delivered by 

Wardlaw, a. J. The Act of 1788, (5 Stat. 50, §§ 10, 17, 
12,) contemplates the annual collection of taxes, requires 
warrants for collection to be directed to constables, and by 
its twelfth section gives to taxes a preference over all 
*• securities and incumbrances whatsoever." The case of 
Ilarih vs. Gihhs^ (3 Rich. 316,) decided that no specific lien 
upon property, only a general indebtedness of the perSon 
liable to pay the tax, had been created ; and by the Act of 
1843, (11 Stat. 248, § 15,) taxes were made to constitute 
specific liens upon the property taxed " for one year from 
the time when the liability for the said taxes attached upon 
the owner," under which each parcel of such property may 
be levied within the period aforesaid and sold for satisfac- 
tion of the taxes thereon, notwithstanding any alienation 
of the same by the owner after the liability for the said 
taxes attached, the proceeds of sale being applicable to such 
taxes on the property sold " prior to and in preference of all 
judgments, mortgages, pledges, debts, or other liens on the 
same; but nothing herein contained shall be construed to 
affect or impair the ordinary general lien of executions for 
taxes duly lodged in the office of any sheriff." This pro- 
vision, whatever may be its further effect, certainly serves 
to guard the rights of the State against transfers made 
between the first day of October, [first day of January 
after the tax act, by Act of 1866,] (13 Stat. 395,) and the 
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lodgment of execution. No Act of the Legislature has 
directly given to warrants for collection of taxe's the bind- 
ing efficacy oi' Sl fieri facias lodged in the sheriflF's office for 
enforcement of a judgment, but since 1799 (5 Stat. 373, § 
17; 1803, 5 Stat. 455, § 14; See note 14 Eich. 271-6) 
they have been called "executions" and lodged in the 
sheriff's office, and frequently the terms used bv the Legis- 
lature, as in the Acts of 1799, 1803, and 1843, show an 
understanding that such binding efficacy existed. Indeed, 
in the confused condition of the law about taxes, it has 
more than once happened that a mistaken opinion, proceed- 
ing perhaps from some public officer, has grown up and 
prevailed, until it was corrected by appeal to the Courts, 
as for instance in respect to a lien upon property in the 
hands of a purchaser, corrected in the case of Harth vs, 
Gihhs, 

Reference has thus been made to the laws concerning 
taxes imposed by the Legislature, because in Charleston 
the city taxes so often equal or exceed those of the State, 
and by the city ordinances the regulations concerning the 
collection of city taxes have been in general so assimulated 
to those which relate to the State taxes, that it has been 
supposed that the State legislation on the subject, without 
special reference to the city, applied to the city taxes and 
supplied the deficiencies in the city ordinances. But the 
Act of 1783, (5 Stat. 98, § 4,) which is called the charter of 
the city of Charleston, and which alone defines the power 
of the city council with regard to taxes, authorizes neces- 
sary assessments and leaves all details, as to collection and 
the like, to be regulated by rules and ordinances and by 
laws, not even, as in the case of Moultriville, referring to 
the laws*' for the collection and payment of the general 
State tax." Accordingly, the city council has by ordi- 
nances provided a tax system for itself, which in 1844, 
(City Ordinances, 276,) seems to have been amended and 
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modified. In this there is no general preference given to 
city taxes, as by the twelfth section of the Act of 1788 was 
given to State taxes, nor any express provision that an 
execution for taxes shall have any lien, although by the 
tenth section, which is copied from the fifteenth section of 
the Act of 1848, above cited, the mere imposition of a tax 
without any execution creates a specific lien upon property 
for a year; and a general Hen of a tax execution duly 
lodged is implied to exist as of an ordinary execution. 
What is this general lien ? Of an ordinary execution it is 
a lien upon the property of the defendant in execution, 
beginning when the execution is lodged and subject to all 
prior liens. The priority which, according to the case of 
Butler vs. Baily^ (2 Bay, 244,) the necessities of govern- 
ment require, the case of Ilarth vs. Oibbs, the Act of 1843, 
and the Ordinance of 1844, show must be sustained by legis- 
lative enactments, that is in respect to city taxes by an 
ordinance of council. The Ordinance of 1844, as the Act 
of 1843, contemplated collection of taxes within the year ; 
but although the executions which authorize levy, sale, 
and imprisonment, may be executed after the year, the 
special lien and priority which the tenth section of the 
ordinance gives, cannot be extended beyond the limit 
which it prescribes. 

In the case before us, under liens which preceded the 
liability for taxes, sales were made after the expiration of 
the year from the time when the liability for the last tax 
attached, and it appears to the Court that the prohibitions 
were properly ordered. 

The motions are dismissed. 

DuKKiN, C. J., and Glover, A. J,, concurred. 
Motion dismissed. 

VOL. XV.— 24 
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The State vs. Edmund Wheeler. 

Petit Larceny — Dog. 

Semble^ That the stealing of a dog " below the value of $20 " is made 
petit larceny by the Act of December, 1860, § 14, 3 Stat. 407. 

IN THE DISTRICT COURT, WILLIAMSBURG, 1867. 

This was an appeal by the prosecutor from a decision of 
the District Judge. 

Maurice, for appellant. 
Dozier Jc Porter^ contra. 

The opinion of the Court was delivered by 

Wardlaw, a. J. The District Judge, under the powers 
which are conferred upon him by the seventh section of 
the Act of September, 1866, (13 Stat. 388,) and the second 
section of the Act of December, 1866, (13 Stat. 493,) 
quashed the indictment in this case, as be expresses it, 
that is, he refused to grant an order for docketing it. So 
far he exercised a discretion entrusted to him, and we 
suppose did so with just regard to the considerations which 
sliould render ** a prosecution not advisable." At any rate 
no appeal lies from his judgment in this regard. {Ex parte 
Bell, 14 Rich. 9.) But he went further, and, justified as he 
supposed by the seventh section of the Act of September 
above cited, ordered the prosecutor to pay the costs. This 
order we think was beyond his competency, and although 
it may not be, under the District Court Acts, properly a 
subject of appeal, as it may be the subject of prohibition 
for usurpation of jurisdiction, we will offer some remarks 
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on it, and on the reason given for it, — that a dog is not the 
subject of larceny, — which may prevent some of the appeals 
from the District Courts, with which this Court is oppressed. 

The seventh section above mentioned is part of an Act 
which required a grand jury for the District Court, (sec. 
21,) and its mention of terms and conditions has reference 
chiefly, if not altogether, to the person accused, and cer- 
tainly does not embrace costs to be imposed upon the 
prosecutor ; for the twenty-first section in case of acquittal, 
authorizes " the Judge before whom the trial shall be had, 
if he has become satisfied during the trial that the prosecu- 
tion was without probable cause, to order that the prose- 
cutor shall pay the costs of the prosecution, for which the 
Clerk shall issue execution." This contemplates a trial 
after the supervision of the Judge and finding of the 
jury, a judgment upon the whole case fully heard, and 
process of execution, not an order, upon an examination 
had, with or without witnesses as the Judge may please, to 
be enforced only by continuing the prosecution, if the terms 
and conditions should not be complied with. 

The authorities which the District Judge has cited are 
weighty enough to induce doubt in my mind, for they 
clearly show that although the common law recognizes a 
qualified property in a dog sufficient for a civil suit, it 
considers all dogs, like monkeys and parrots, of no intrinsic 
value, prized only from whim or for sport, and therefore 
too inconsiderable to give occasion for the punishment of 
the criminal law. Our Statute law, however, recognizes 
property in dogs when it subjects the owner of a dog to 
damages of double value of the sheep killed by such dog, 
(12 Stat. 826,) and when it imposed taxes on dogs as 
property, (Acts to raise supplies 1865, 1866,) and in the 
Criminal Law Act of December, 1866, (13 Stat, 407, § 14,) 
there seems to have been an intention to extend the crime 
of larceny to every species of property which may be 
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feloniously taken and carried away. After goods, chattels, 
choses in action, and articles of personalty, of which at the 
time the Act was passed, larceny might have been com- 
mitted, are specially mentioned *'all domesticated animals," 
and further, "animals ferse natnrse which have in any 
degree been subjected to the control of any owner," 
(surely embracing dogs,) "of all growing crops or parts 
thereof, of all annual products of the soil, whether severed 
from the soil or not, and of such fixtures and parts of the 
soil -as were severed from the soil by an unlawful act 
below the value of twenty dollars,^^ A simple larceny of any 
of these things is made a misdemeanor, and considered a 
petit larceny. In this case the dog was alleged to have 
been of value less than twenty dollars, and we think that 
the stealing of him has been made petit larceny. What is 
now the law in case a stolen dog was of value above 
twenty dollars, is not clear ; any more than is the law in 
case of lead or pipes above the value of twenty dollars, 
severed from a house by the act of stealthy asportation. 

We leave the case in the hands of the Solicitor. 

Appeal dismissed. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Appeal dismissed. 
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S. M. Smith and Wife vs. John Caldwell. 

Limitations, Statute of — Payment by one Joint Contractor. 

B., as principal, and C, as surety, gave to A. tlieir joint and several 
promissory note, and B. afterwards made two payments thereon: the 
first within four years from the accrual of the cause of action on the 
note, and the second after the expiration of that peiiod, but within 
four years from tlie time of the first payment. In an action by A. 
against C, commenced within four years of the second, but more 
than four years after the first payment : Heldy that the action was 
barred by the statute of limitations. 

A payment by one of several joint contractors, within four years from 
the accrual of the cause of action on the contract, creates a new 
starting-point for the statute of limitations, not only as against the 
party making the payment, but, also, it seems, as against the other 
contractors then living ; but a payment made more than four years 
after such accrual, has no such effect, (except as against the party 
himself who makes the payment,) even though it be made within 
four years after such first payment. 

BEFORE MOSES, J., AT RICHLAND, SPRING TERM, 1868. 

The following is taken from the brief of appellants' 
counsel, and immediately preceded the report of the pre- 
siding Judge : 

Copy of Note. 

$2,000. Columbia, 7th July, 1855. 

One day after date, we, or either of U3, promise to pay to 
Miss Sarah Huffman, or bearer, two thousand dollars for 
value received with interest from date. 

(Signed) C. Ni^uffer, Princiiml. 

(Signed) John Caldwell, Security, 
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Credit Endorsed on Note. 

Interest paid up to July 7, 1856, being one hundred and 
forty dollars. July 24, 1856. 

(Signed) J. N. Huffman, 
(Signed) Sarah H. Huffman. 

Attorney's Keceipt for Note. 

Eeceived, Columbia, Dec. 31, 1859, of Samuel M. Smith, 
the original of the above note for collection. 

(Signed) D. B. Miller, 

Credit Endorsed on Attorney's Receipt. 

Received, Columbia, Oct. 15, 1860, of D. B. Miller, eigh- 
teen hundred dollars on account of the original of within 

note, paid by C. Neuffer. 

(Signed) Saml. M. Smith. 

Miller, the agent, received the one thousand and eight 
hundred dollars, March, 1860. Writ in this case issued 
October, 186G. 

Pleadings. 

First Count in Declaration. — On note, alleged to have 
been lost or destroyed. Plea, — Non assumpsit and statute 
of limitations. 

Second Count. — On promise, March 1, 1860. Plea. — Non 
assumpsit. 

IViird Count. — On promise, October 15, 1860, predi- 
cated on payment by NeuflTer at that date ** after the note 
was barred by the statute of limitations." Plea. — Non 
assumpsit. 

Judge's Report. 

" The preceding statement presents a copy of the note sued 
on ; the dates of payment by Neuffer, one of the makers ; the 
counts in the declaration, and the pleas thereto. 
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'* Whatever opinion I may have entertained on the naked 
points of law raised by the pleadings, I felt myself bound 
to respect and regard the decisions of the Court of Appeals 
on the very questions involved. 

'*To go no further back than the case of SUman vs. Sll- 
man, (2 Hill, 416,) that authoritatively determines that where 
the statute has not run out, the promise or acknowledgment 
by one of two joint makers of a note will prevent its opera- 
tion against both. There the action was against one maker 
of a joint and several note, and a payment by the maker, 
who was not sued, was held a new promise or acknowl- 
edgment. 

'*His Honor, Judge O'Neall, delivering the opinion, felt 
himself 'constrained to yield to the unbroken current of 
authorities,' and the obligation rests more pressingly upon 
me, because that verv decision confirmed the * authorities ' 
by him referred to. 

"In regard to the second ground of appeal, it is proper 
to add that the case of Gowdy vs. Gillam^ (6 Eich. 28,) 
decides no more than that a payment, by one of the makers, 
after the statute had run out^ would not, as to the other 
makers, take the case out of it. SUman vs. SUman, how- 
ever, declares that the payment by one before the comple- 
tion of the bar is to be held (p. 417) 'as a continuation for 
four years more of the defendant's liability on an existing 
debt;' 'and it would thus be the promise and undertaking 
of all the joint contractors for that extension of time.' 

"The jury found a verdict for the plaintiffs for the bal- 
ance due on the note." 

The defendant appealed, and now moved this Court for a 
new trial on the grounds : 

L That his Honor, in instructing the jury that the plain- 
tiffs' remedy was not barred by the Statute of Limitations, 
erred in these particulars: 

1. In holding that the facts of the case brought it within 
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the rule o{ Silman vs. Silman, (2 Hill, 416,) and not within 
the rule of Oowdy vs. Oillam, (6 Rich. 28.) 

2. In holding that the payment made by Neuffer (the 
principal) in July, 1856, and in March, 1860, (the latter 
date being afler the statutory period of the original obliga- 
tion,) prevented the bar of the statute as to Caldwell, (the 
surety.) 

3. In holding that a new promise by one of several 
obligors, made after the statutory period of the original 
obligation, binds the co-obligors, if made within the period 
of a prior new promise which was binding upon all when 
it was made. 

II. That the rule deducible from Silman vs. Silman and 
Gowdy vs. Gillam is that a new promise (by part payment 
or other acknowledgment) made by one of several obligors 
will not prevent the bar of the statute as to the other joint 
obligors, unless made within the statutory period of the 
original obligation. 

III. That the decision of Silman vs. Silman rests on 
principles which are erroneous and denied by the Courts 
of this State, and, being contrary to more recent adjudica- 
tions, should be overruled. 

Melton Jk Melton, for the motion. 

I. — 1. In Silman vs. Silman there was but one payment : 
*'debt was not barred at the time" it was made. The pay- 
ment must, therefore, have been within the period of the 
original obligation. In this case, the payment relied on 
was made after period of original obligation. Only pay- 
ment within that period was that of July, 1856. Suit was 
not brought within four years from that period. Case, 
therefore, not within rule of Silman vs. Silman, but rather 
within rule of Gowdy vs. Gillam. 

2. Payment of July, 1856, cannot prevent bar, because 
suit not brought within four years thereafter. Payment of 
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March, 1860, cannot prevent bar because not made within 
four years after note matured. 

The reasons which induced difference of rule in these 
two decisions are reasons which apply to original period 
and not to after periods. Implication of partnership or 
agency cannot extend beyond original period. Part pay- 
ment operates by way of recognition of a specific obliga- 
tion. Within original period the obligation is a legal one ; 
after that, it becomes the mere consideration of a new 
promise by virtue of the morality of the debt ; this morality 
does not extend to the surety. 

3. The rule a fiction of law : as such should not be un- 
reasonably extended. To avoid statute by an implication, 
based upon an implication, is to fritter it away. Tendency 
of court to restrict, and not to extend, departures from the 
letter of the statute. Silman vs. Silman should be restricted 
to its own facts. 

II. The rule properly to be deduced from Silman vs. 
Silman is as stated in this ground of appeal. Thus stated, 
it does not prevent bar of statute in this case. 

III. Assuming the rule in Silman vs. Silman to prevent 
bar in this case: Is it law ? 

Statute of Limitations. — 2 Stat. 585, § VI. 

Earlier Views of the Statute: Regarded as creating a 
mere presumption of payment; slight circumstances were 
held sufficient to rebut the presumption and avoid the bar. 
1809, Aiken vs. Benton, 2 Brevard, 330; 1819, Burden vs. 
McElhenny, 2 N. & M. 61 ; 1822, Bartz vs. Fuller, 1 McC. 
541 ; 1824, Pearce vs. Zimmerman, Harper, 305 ; 1826, Zee, 
Adm^r, vs. Perry ^ 3 McC. 552. 

Later Views of the Statute : Regarded as an absolute bar ; 
new promise necessary to prevent bar; 1830, Young vs. 
Monpoey^ 2 Bailey, 278 ; 1830, ^Sims vs. Radcliffe, 3 Rich. 
287 ; 1838, Reigne vs. Desportes, Dudley, 123 ; 1852, Gowdy 
vs. Gillam., 6 Rich. 28. 
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Rule as to effect of part payment hyj one obligor on bar of 
statute as to others : Earlier decisions gave effect to all ac- 
knowledgments no matter when made or by which party. 
Angell on Limitations, § 2-48; 1781, Whilcomb yfi.Wliitinfj, 
2 Doug. 652. 

This rule was established when statute was misappre- 
hended. Was received by our Courts under protest. Much 
restricted by later decisions. 18)34:, Sibnan vs. Silman, 2 
Hill, 416; 1852, Gowdy vs Glllam, 6 Rich. 28. 

Principles upon which fhe ride rested: A quasi partner- 
ship; an agency inter sese; a community of interest; part 
payment benefits all, and therefore should bind all. 

These principles have all been adjudged erroneous. They 
were but legal fictions, devised to get rid of an odious 
statute. 

Most reasonable ground was that of a quasi partnership. 
Formerly held that one partner could bind another after 
dissolution. This rule reversed by our own Court. Story 
on Partnership, §§ 323, 324 ; Veale vs. Ilassan, 3 McC. 278 ; 
Galliott ads, PI. and Mech, Bank, 1 McM. 209 ; Steele vs. 
Jennings & Beatty, 1 McM. 297. 

No agency iw^e;' 5656 ; facts preclude such idea. Not a 
general agency; and if special^ the act to bind principal 
must be within limit of express authority. Special agency 
to renew note may not be implied. Story on Agency, 
§§ 126, et seq. ; Bank vs. JohnsoUj 3 Rich. 42. 

No community of interest; denied by the very relation 
of principal and surety. From this relation, the law, so 
far from imjylying authority to change or extend contract, 
denies to the principal all such power. 

Part payment operates only by virtue of new promise ; 
only as evidence of new promise; affects only him who 
makes the payment. It is not evidence of authority to 
bind other obligors. 

Power of one obligor to bind his co-obligor by any act, 
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within or after staiulory period, denied by more recent de- 
cisions. Angell on Limitations, § 260, note 4; 1828, Bell 
vs. Morrison^ 1 Peters, 351 ; 1849, Van Keuren vs. Parmelee, 
2 Comstock, (N. Y.,) 523 ; 1854, Shoemaker vs. Benedict, 1 
Kernan, (N. Y.,) 180 ; 1863, PaijJie vs. Slate, 39 Barbour, 
(N. Y.,) 634. 

Silman vs. Silman should be overruled ; because its rule 
was founded in an acknowledged misapprehension of the 
statute ; because the principles of the rule were at the time 
deemed erroneous; because those principles have since been 
adjudged erroneous; because it is in conflict with more 
recent adjudications; because it violates the spirit and letter 
of the statute ; and because it violates the integrity and mars 
the symmetry of the law. 

Field ing & Pope, contra. 



The opinion of the Court was delivered by 

Wardlaw, a. J. A promissory note for $2,000, dated 
July 7th, 1855, payable to Miss Huffman, now the wife of 
S. M. Smith, one day after date, was signed " C. Neuffer 
principal, John Caldwell security." Neuffer paid $140 
July 24th, 1856, and $1,800 March, 1860. Neuffer died. 
The statute of limitations was in 1861 suspended, and the 
suspension continued throughout the late war. In Octo- 
ber, 1866, this suit was commenced against Caldwell. The 
declaration is against Caldwell upon his several promise, 
just as it would have been if he had been sole maker of 
the note, no mention being made of Neuffer. The pleas were 
non assumpsit and the statute of limitations. The only 
evidence in reply to the pleas was proof of Caldwell's 
signature to the note, and of the payments made by Neuffer 
as above mentioned, which were credited on the note. 

The first payment made by Neuffer was within four 



372 APPEALS AT LAW. 

Smith V8, Caldwell. 

years (the period applicable by our statute of limitations 
to actions on contracts without specialty) after the maturity 
of the note, anil the second payment within four years after 
the first ; but the first was more than four years before the 
commencement of the suit, and the second more than four 
years after the maturity of the note. The question then is, 
whether this second payment made by Neuffer is, without 
any other evidence of authority, so binding on Caldwell as 
to defeat his plea of the statute? 

Our case of Silman vs. Silman, (2 Hill, 416,) decided 
that a promise to pay, made by one of two joint contrac- 
tors before the expiration of the statutory period, bound 
the other, and continued the old contract for a new period 
of four years. We take occasion here to avail ourselves of 
the diligence which the appellant's counsel in this case has 
exercised in searching the original records, to make more 
plain the report of that case, by stating that the payment 
was within four years from the maturity of the note, and 
was made by Feilding Silman, whose name was signed 
below that of Lawkin Silman. 

On the other hand our case of Gowdy vs. Oillnm^ (6 Rich. 
28,) held that the promise of one of three joint contractors 
made after the contract had been barred by the statute, 
would noj; bind the other two. 

In the case now before us the plaintifis contend that the 
old contract having been continued by the first new 
promise implied from the first payment, for four years 
from that time, with binding efiicacy as to both joint contrac- 
tors, the second new promise implied from the second pay- 
ment within the first new period of vitality, is just as binding 
as was the first new promise. It will be seen that the eflfect 
might be to extend the power of one joint contractor over 
another to a great, if not indefinite extent. To uphold this 
would be contrary to the course of our decisions, consist- 
ently, as we believe, tending in a contrary direction since 
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the case of Young vs. ifonpoey, (2 Bail. 278 ;) See Steele vs. 
Jennings & Beatfy^ {1 McM. 17;) Meggett vs, Fenney and 
Jones, (4 Strob. 220 ;) Bowdre vs. Hampton, (6 Rich. 208.) 

The question concerning admissions made by one of 
various joint contractors, in re.spect to the statute of limita- 
tions, have been of late years much discussed in the Courts 
of England and of this country. We are not now inclined 
to enter into them, for we could only repeat what has been 
said by others, and a full examination of the subject may 
be seen in the American edition of Smith's Leading Cases, 
(1 vol. p. 318,) under the case of WhitcombyQ. Whiting. To 
tliat we refer, and also to cases in the State of Georgia, 
and to cases in the State of New York. [Cox vs. Bailey^ 
Ga. 467 ; lllinghash vs. Nourse^ 14 Ga. 641 ; Hunter vs. 
Robertson, 30 Ga. 479 ; Van Kuren vs. Parmelee, 2 Corns. 
2 N. Y. R. 523 ; Shoemaker vs. Benedict, 1 Kern. 11 N. Y. 
R. 180 ; Payne vs. Slate, 39 N. Y. R. 634.) 

In all of that will however be found only the principles 
M'hich should guide a decision, not a decision of the exact 
question now before us. For a decision we hold these pro- 
positions to be settled, viz. : 

1. That the statute of limitations does not operate by 
raising a presumption of payment, but by creating a legal 
bar to the action. Our statute enacts that the action shall 
be commenced within the time limited ''and not after^ 

2. 'J hat where the statutory period, counting from the 
original accrual of the cause of action, expired before com- 
mencement of the suit, a promise shown for the purpose of 
opposing the plea of the statute, is itself the true cause of 
action ; and this, whether such promise was made before 
or after the expirjition of the period just mentioned. If 
before, the legal liability was its consideration ; if after, the 
moral obligation. This proposition under the general form 
of pleading which is allowed, is in practice, unimportant, 
where the declaration is in assumpsit upon an executed 



871 APPEALS AT LAW. 



Smith v». Caldwell. 



consideration ; but it is material in the declaration of the 
rights of parties, wherever the new promise, and that alone, 
stands unaffected by the statute; and from this proposition 
it follows that payment, admission, and the like, are but 
evidence of a promise to pay, and that whatever is said to 
revive a debt must operate through a promise expressed or 
implied. 

3. That joint contractors, at the moment after the making 
of the contract, are like partners at the moment after the 
dissolution of their partnership, with this difference that 
partnership shows an actual community of interest not only 
in the partnership promise, but in the subject and consider- 
ation; whereas ordinary joint contractors have common 
interest in their promise, but may have no community of 
interest in the consideration, and where they stand known 
to the promisee as principal and surety, cannot be presumed 
to have such community. 

4. That payment being but evidence, conclusively estab- 
lishes indebtedness to the amount paid, and when made with 
direct reference to an ascertained indebtedness larger than 
this amount, without any contradictory circumstance, mani- 
festly implies an acknowledgment of the balance and a 
promise to pay it: but that payment differs from admission 
as it may be made by a stranger, yet will extinguish liability 
pro iantOj or by a servant specially authorized to pay but not 
to admit, or by a co-obligor in opposition to express direc- 
tions. 

Starting from these propositions, which have our sanc- 
tion, we inquire how Caldwell became bound by a pay- 
ment which Neuffer made more than five years after the 
maturity of the note. Ue was bound, it is said, because 
this payment was within four years after a previous one 
which Neufter had made, and from which according to 
Silman vs. Silman, the statute began to run for a new 
period. We understand the case of Silman vs. Silman to 
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have in effect decided that by making the joint contract 
each contractor impliedly authorized the other, at any 
time before the original contract was barred to bind both 
by the new promise which payment implies— whether to 
bind by less plain presumptive proof of promise, is not 
clear — certainly not to bind by making a new note, [GiUiott 
ads. PL and Mc, Bank, 1 McM. 209 ;) but we are not dis- 
posed to extend that case. It does not follow that the 
implication, which arises from the personal act of a con- 
tractor, and which contemplates a period of four years, 
must by a new implication attach also for another period 
of four years to a new promise made by a co-contractor 
without the knowledge of the former. Common obligation, 
common benefit from payment apply, it is said, as well to 
the new promise as to the original contract. It is so, 
but the original contract looked to its fulfilment or its 
bar by the statute, within the first period ; the benefit 
received from a payment is unconditional and is not 
burdened by the necessity of submitting to any promise 
which attended it, or is implied from it ; and the statute is 
too imperative and beneficient to be subjected to excep- 
tions not heretofore clearly established. Is then the statute 
of limitations, which pertains to the remedy, a part of the 
original contract ? So far as concerns the matters which 
enter into the question concerning the application of the 
statute, a distinction between the original contract and the 
new promise, in reference to the authority, of one joint con- 
tractor to bind the other, does annex the statute to the 
contract ; but so do the many cases which distinguish 
between the promise of a joint contractor, or of a partner 
after dissolution made before the bar of the statute, and a 
like promise made after the bar. 

The new promise made after the expiration of the first 
statutory period unquestionably binds him who made it. 
If reversing the case, the payment had been made by the 
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surety, the principal would not have been bound any more 
than the surety now is, unless the principars authority for 
the surety to promise could be shown by direct or pre- 
sumptive evidence. 

Considerations of the hardship to creditors where notes 
have been kept alive by repeated payments, urged on one 
side are balanced on the other side by hypothetical cases 
of equal hardship to sureties and other joint contractors, 
who after the lapse of many years may be crushed by old 
notes brought against them, which they supposed long 
before barred, but which had received continuous vitality 
from payments made by some insolvent joint contractor^ 
•which had not even been endorsed on the notes. The con- 
clusion which this Court has attained will contribute towards 
the repose which the statute was designed to promote, and 
is at least consistent with the letter of the law. 

It is therefore ordered that the verdict be set aside, and 
that a new trial be had. 

DuNKiN, C. J., concurred. 

Motion granted. 

Inglis, a. J., duhiiante. Statutes of limitatioo are 
designed to enforce diligence in the pursuit of remedies 
on the part of those having rights of action, and thus to 
promote the peace and repose of society by repressing 
litigation growing out of claims obscured by lapse of time 
and loss of evidence. Perhaps the tendency of judicial 
construction has been to treat them rather as rules of 
evidence, merely creating a presumption of fact which 
could be rebutted. Hence sprung the doctrine that an 
acknowledgment, whenever made, that the promise, &c. 
was still subsisting, gave a new statutory period of vitality 
to the original promise, &c., from the date of such acknowl- 
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edgment. And by reason, it is presumed, of the unity 
of undertaking and obligation on the part of joint con- 
tractors, the doctrine was so applied, as that such acknowl- 
edgment made by any one of these, so kept the original 
obligation alive against all for the new period. If such is 
still the law, (and it is not understood that this is denied,) 
where the acknowledgment of one is made within the 
statutory period, beginning from the original accrual of 
the right of action on the promise, &c., I am unable to see 
why a similar acknowledgment during the new statutory 
period for which the unity of obligation of the co-contractors 
is thus made to continue, should not impart a still further 
vitality for another new period, and so on, as long as the 
joint liability is still continuing when such acknowledg- 
ment is made. 

Eecently, however, a tendency has been developed on 
the part of Courts to return towards an enforcement of the 
statutes in their original design and true spirit. Thus it is 
nxjw well settled doctrine that a several promise cannot, by 
a promise or an acknowledgment equivalent thereto made 
after the statutory bar has been completed, give vitality to the 
original promise so as to make it in itself a cause of action ; 
that in such case the original obligation, though no longer 
subsisting in law, yet thus admitted still to be undischarged, 
in fact constitutes a sufficient consideration to support the 
new promise, which itself becomes the cause of action, and 
must be declared upon accordingly. And hence it has 
followed, that the joint legal obligation of contractors 
having been discharged by operation of law after the com- 
pleted bar, and so the unity or community of undertaking 
no longer subsisting, such new promise binds only him 
who makes it, and he may be sued thereon alone. The 
present decision goes one step further, — (I admit it is in 
the same direction,) — by holding that such promise or 

acknowledgment of one, if not made within the statutory 
VOL. XV. — 25 
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period beginning at the original accrual of the right of 
action, though made within a new statutory period origi- 
nated by a promise, &c., which has been made within such 
original period, and therefore while the joint relation of 
the contractors and their joint liability continues, does not 
give a new period of vitality to the original contract, but 
can only be regarded as a distinct promise by the individual 
party, binding himself alone, and to be sued on as the 
creditor's true cause of action, supported by the considera- 
tion of the old promise being still in fact unfulfilled. The 
next step in this retrograde course will be to hold that 
such promise, &c., whenever made, though within the first 
statutory period, shall not, in contradiction of the express 
terms of the statutes, give a new currency, thence begin- 
ning, to the original promise; but is to be regarded as in 
itself a new and distinct promise, and that, although a suit 
at any time within the original statutory period may, of 
course, be on the original promise which is then by its own 
inherent vitality still subsisting, yet after the completion 
of that original period, suit must be on the new promise, 
although it was made while the bar was yet incomplete. 
And thus it will logically follow that such acknowledg- 
ment or new promise made by one of several joint con- 
tractors, although within the original statutory period, will 
not, in any wise, bind his associates, but only himself. For 
while, perhaps, any one of such joint contractors may, 
during the continuance of the joint undertaking, (that 
is, until it has been completed by performance, or has 
been discharged or dissolved by operation of law,) bind 
the others as well as himself by any act done within the 
proper scope of that undertaking, no one of them has, by 
virtue merely of such joint relation, power to make a new 
promise for all. And then all the decisions will be con- 
sistent. 

If I do not concur fully in the judgment of the Court 
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in this case, it is only because I am not able to make 
it consist with the yet acknowledged law, as author- 
itatively ascertained and announced in Silman vs. Silman^ 
(2 Hill, 416). 

Motion granted. 
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the recovery of the debt, unless it be shown that Ihe bonds 
were not only offered but were actually accepted by the 
creditor in pursuance of his promise. Smith y%. Keels 818 

2. Such a promise, without more, is nudum pactum. A new 

consideration must be shown lb, 

ACTION OF DEBT. 
Tide Limitations, Statute of, 1. 

ACTION ON THE CASE. 

Vide Negligence. Pleading, Sheriff. Sheep. 

ADMINISTRATOR. ^ 

Vide Pleading, L 

AGENT. 
Vide Promissory Notes. 
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AMENDMENT. 
Yide Criminal Law, 6. 

ARREST OF JUDGMENT. 

Yide Criminal Law, 10, 11, 15. 

ATTACHMENT, FOREIGN. 

« 

1. Under the foreign attachment Acts no judgment can be entered 

against a garnishee who has made return to the writ of at- 
tachment. Swann vs. Lee 164 

2. More than seven years after writ of foreign attachment served, 

garnishee, on receiving notice of motion to enter judgment 
against him, allowed, on sufficient cause shown, to make his 
return, and thus defeat the application to enter judgment. lb. 

BANK OF THE STATE OF SOUTH CAROLINA. 
Yide Constilutional Law, 5, 6. Criminal Law, 2. 

BASTARDY. 
Yide Criminal Law, 13. 

BILLS OF THE BANK OF THE STATE OF SOUTH 

CAROLINA. 

Yide Constitutional Laio, 5, 6. Criminal Law, 2. 

CASE FOR NEGLIGENCE. 
Yide Negligence, Pleading, Sheriff. 

COMMITTEE OF LUNATICS. 
Yide Lunatics. 

CONFEDERATE CURRENCY. 
Yide Payment, 1. 



INDEX. 883 



CONFESSION OF JUDGMENT. 

1. Confession of judgment made Sth of January, 1861, and judg- 
ment entered 8th of June of same year. Defendant had 
died on 27th of May, before the entry was made, and two 
terms of the Court had been held between the date of the 
confession and the death of defendant. A term^s notice 
had not been given as directed by rule of Court : IIM^ that 
the entry was irregular, and judgment set aside. Enston vs. 
Mixer .• 193 



CONFESSIONS. 
Vide Criminal LaWf 3. 

CONSIDERATION. 
Yide Accord and Satisfaction, 2. 

CONSTITUTIONAL LAW. 

1. A tax imposed by the State **on the gross amount of the 
receipts of express companies," is to be understood as 
assessed upon the gross sum received within this State on 
account of the company that is doing business within the 
State, excluding as well such share of the actual collections 
as belong to the railroad and other companies by arrange- 
ment with which the transportation of the Express matter is 
effected, as such portion as is received for the use of foreign 
connecting express companies ; and such tax is not prohibited 
by any provision of the Constitution of the United States, or 
the State of South Carolina. It is not a regulation of " com- 
merce among the States," nor a duty on imports or exports." 
Southern Express Company vs. Hood .' 66 

3. In disregard of all objections to the convention which framed 
the Constitution of 1865, that Constitution must be treated 
as the fundamental law of the State by the Courts which it 
brought into existence ; and they must also treat as valid 
the laws passed by the Legislature which it created. State 
vs. Starling 120 

3. The Act of December, 1866, dispensing with the presentment 
of a grand jury in criminal cases in the District Court, and 
providing for proceeding by information, is constitutional. Ih, 
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4. It was competent for the Legislature to limit the number of 

jurors m the District Court to eight. State vs. Starling 120 

5. It was competent for the Legislature to confer upon the District 

Court jurisdiction to try white persons for misdemeanors... lb. 

6. The Charter **of the Bank of the State of South Carolina," 

in its sixteenth section, provides that ^*the bills or notes of 
said Corporation orginally made payable, or which shall 
hare become payable on demand, in gold or silver coin, 
shall be receivable at the Treasury of the State, either at 
Charleston or Columbia, and by all tax collectors and other 
public officers, in all payments for taxes or other moneys 
due the State. ^ ^ Subsequent Acts, by directing that the taxes 
shall be collected only in certain kinds of money therein 
enumerated, not including the bills of the Bank of the State, 
impliedly prohibit the receipt of these latter bills for taxes.' 
Such subsequent prohibitory Acts do not impair the obliga- 
tion of any contract made by the State with the holders of 
the bills or others, and are not contrary to any provision of 
the Constitution of the United States. Oraniteville Manuf. 
Co. vs. Boper « 138 

7. By the terras of the Charter, the State bound itself to receive 

** the bills or notes" only so long as they were convertible 
on demand into *'gold or silver coin," and did not bind 
itself to receive them after they had ceased to be so con- 
vertible, and had depreciated so much as to be no longer 
current lb. 

Tide Limitations^ Statute of, 2. Scaling Debts, 2. 



CONTRIBUTORY NEGLIGENCE. 
* Vide Negligence, 2. 

CONVERSION. 
Vide Lunatics, 1. 

COSTS. 
Vide Limitations, StcUute of, 4. Partition, 1, 2. 

COW STEALING. 
Vide Criminal Law, 15, 20. 
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CRIMINAL LAW. 

1. The Court in imposing a fine for a criminal offence, may 

direct tliat it shall be paid in gold, but if nothing be said as 
to the currency, it will be understood to be payable in the 
ordinary currency at the time. State vs. Robertson 17 

2. Fines imposed in March, 1867, on convictions for assault and 

batteiy, could not be discharged by payments in bills of the 
Bank of the State of South Carolina lb. 

8. Confessions in jail and in presence of jailer, made by a pris- 
oner to the prosecutor, and appearing to have been free and 
voluntary : Held^ to have been properly admitted in evi- 
dence on a trial for stealing a mare. State vs; Cook 29 

4. An indictment for larceny charged that the defendant stole 

of the proper goods and chattels of the prosecutor *'a ten 
dollar bill of the currency of the country^ commonly called 
paper money, of the value often dollars :" Held^ a sufficient 
specification of the stolen article. State vs. Evans 31 

5. Evidence that the bill stolen, *^*vras greenback and good 

money," is sufficient proof of value lb. 

6. Information for larceny in District Court, may, after plea In 

abatement for misnomer, be amended by substitution or ad- 
dition of real name. State YB. Washington 39 

7. Information for stealing a cow the property of A. Proof that 

the cow^ was running at large when stolen — that she was the 
property of A. 'smother- in-law, an old woman nearly blind, 
of whose property and affairs A. had the entire management 
and control. Verdict guilty : Held, that the allegation of 
ownership was not sustained by the proof and new trial 
ordered »..- lb. 

8. By Military Orders No. 89, the Governor was authorized to 

order special terms of the Court for drawing juries : — Held^ 
that juries drawn by the Clerk and Sheriff, under an order 
from the Governor, which made no mention of a special 
term, were illegal. State vs. Jennings 42 

9. Juries drawn in 1867 from a box containing the name of all 

citizens who had paid taxes (assessed or poll) for the current 
year, held to be illegal — the laws of this State and military 
orders requiring that they should be drawn from those who 
had paid taxes on property i^. 
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10. The prisoner having been convictetl of murder by a jury 

composed of jurors who had been illegally drawn, judg- 
ment was arrested. State vs. Jennings 42 

11. At the regular Fall Term of the Court, for 1867, there were no 

juries, and the presiding Judge ordered an extra term to be 
held for two weeks, commencing on the second Monday in 
November. On that day, in the absence of the Judge, but 
according to directions given by him, the Clerk and Sheriff, in 
the presence of a Magistrate, opened Court, and from a box 
wliich contained the names of all citizens who had paid 
taxes (assessed or poll) for the current year, drew juries for 
the second week of the term, and from the jurors so drawn, 
a jury was empanelled by which the prisoner was tried and 
convicted of murder : HeM^ that the juries were illegally 
drawn, and judgment was arrested. State vs. Pratt 47 

12. It is not necessary to constitute a misdemeanor under the Act 

of 1866 by *' entry on the enclosed or unenclosed lands of 
another,'' after notice prohibiting the same, that the entry 
should .be made under claim of title. The words of the Act 
are used in their ordinary acceptation. State vs. Coekfield, 53 

18. Under the Act of September, 1866, establishing District 
Courts and providing that they should '*have exclusive 
jurisdiction in all cases of bastardy arising within*' their 
respective districts : Held, that Court had jurisdiction of a 
prosecution for bastardy commenced in 1867, though the 
child was bom before the Act was passed. State vs. Moore. 57 

14. Indictment for murder, and verdict guilty. New trial ordered, 

the Court holding that a favorable construction of the evi- 
dence led to the conclusion that it was a case not of murder, 
but manslaughter. State vs. Brown 59 

15. Indictment for cow stealing, docketed in District Court at 

April Term, 1867. Nol. pros, entered at April Term, 1868, 
and new indictment for cow stealing and malicious trespass 
then docketed. The offence was committed in 1863, and so 
laid in the indictment. After the evidence for the State had 
been closed, the presiding Judge quashed the indictment, on 
the ground that the prosecution was barred by the Act of 
limitations of 1748 : Eeld^ that the order to quash was erro- 
neous, and case restored to the docket. State vs. Howard., 274 

16. The District Court has jurisdiction of offences committed 

before the Act creating the Court was passed lb, 

17. An indictment cannot be quashed because the prosecution is 

barred by lapse of time , lb. 
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18. A nol. pros, does not put an end to a criminal prosecution, as 

non suit does to a civil action* State vs. Howard 274 

19. Discharge of defendant from his recognizance is the regular 

mode of terminating a prosecution without trial, but such, 
it seems, will not be the effect if an indictment be pending 
and the case be continued lb, 

20. Prosecution for cow stealing is barred, it seems, by the Act 

of 1748 ; but not a prosecution for malicious trespass under 

the Act of 1857. In the latter offence the fine only is barred. lb, 

21. Indictment for obstructing a public landing is not sustained 

by proof that a public road leading to the landing was ob- 
structed by the defendant at a place within one hundred 
yards of the landing. State vs. Oraham 810 

22. Indictment for stealing a plough is not sustained by proof 

that prisoner stole a ploughshare. State vs. Cockfleld 816 

23. Indictment for murder. The deceased was shot at night 

riding in a buggy, with a companion, who saw the flash of 
the gun-, but not the prisoner. Dying declarations of the 
deceased that the prisoner *^ is the man who has killed me :^' 
Held admissible ; and held^ further, that it was for the Jury 
to say what credit should be given, under all the circum- 
stances, to such declarations, and whether it was stated as 
a fact known to the deceased, or only as matter of opinion 
and belief. State vs. Quick 842 

24. The facts reviewed, and the conviction Tield to be fully sus- 

tained by the evidence lb. 

25. Semble, That the stealing of a dog " below the value of $20 " 

is made petit larceny by the Act of December, 1866, § 14, 

8 Slat. 407. State YS. Wheeler 362 



DEBT, ACTION OF. 
Vide LimitationSf Statute of, 1. 

DISTRICT COURT. 
Vide Constitutional Law, 2, 3, 4. Criminal Law, 6, 13, 15, 16. 

DOG. 
Vide Criminal Law, 25. Sheep, 
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DOLLARS PAYABLE IN GOLD. 
Tide Practice, 1. 

DYING DECLARATIONS. 
Vide Criminal Law, 23. 

ENTRY ON LAND. 
Vide Criminal Law, 12. 

EVIDENCE. 

Vide Criminal Law, 3, 5, 7, 14, 22, 23, 24. Payment, 2. 
Practice, 2. Scaling Debts, 1. Will, 1. Witness, 

EXECUTOR DE SON TORT. 

1. An executor de son tort is not liable beyond the yalae of the 

assets eonvertcd, and though he cannot retain for his own 
debt, he may show that he has paid others in due course of 
administration. Cook vs. Sanders. 68 

2. A. was sued as executor de son tort of B. and the proof was 

that he purchased the articles alleged to have been con- 
verted from B. shortly before her death, but allowed her to 
retain possession. That he paid for them, but the money 
was returned to him and he was requested to appropriate it 
as B. should direct : Ileld^ that A. was not liable as execu- 
tor de son tori, though he might be for the money, in another 
form of action lb, 

EXECUTORS AND ADMINISTRATORS. 
Vide Executor de son tort. Pleading, 1. 

EXPRESS COMPANIES. 
Vide Constitutional Law, 1. 

FEES. 
Vide Limitations, Statute of, 4. Partition, I, 2. 
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FIXES. 
Vide Criminal Law, 1, 2, 20. 

GRAND JURY. 

Vide Constitutional Law, 3. 

HUSBAND AND WIFE. 

Vide Will, 1. Witness, 2. 

INCOME. 
Vide Taxation and Taxes, 1. 

INDEPENDENT CONTRACTOR 
Vide Negligence, 3. 

INDICTMENT. 
Vide Criminal Law, 6, 7. 

INFORMATION. 
Vide Criminal Law, 6, 7, 13. 

INTEREST. 
Vide Practice^ 3. 

JUDGMENT. 

Vide Confession of Judgment, 

JUDGMENT, ARREST OF. 
Vide Criminal Law^ 10, 11. 

JURIES AND JURORS. 

Vide Constitutional Law, 3, 4. Criminal Law, 8, 9, 10, IL 

New Trial, 3. 
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JURISDICTION. 

Vide Consiitulional Law^ 5. Criminal Law, 13. 

■ 

LANDING. 
Vide Criminal Law, 21. 

LANDLORD AND TENANT. 
Vide Mortgage, 

LAPSE OP TIME. 
Vide Payment, 2. 

LARCENY. 
Vide Criminal Law, 4, 5, 6, 7, 15, 20, 22, 25. 

LIMITATIONS, STATUTE OF. 

1. For the money due on an inslrument under seal, by which 

defendant agreed to pay the plaintiff a sum certain, for the 
hire of a negro woman, and also to furnish the woman 
with certain specified clothing, pay the taxes and physi- 
cian's bill, and return her at the end of the year, an action 
of debt lies, to which the bar of the statute of limitations 
does not apply. Bradley ys. Jennings 84 

2. An Act of the Legislature suspending the statute of limitations 

in actions upon contracts then existing, does not impair the 
obligation of contracts, and is constitutional. Wardlaw vs. 
Buzzard 158 

8. The fifth section of the Act of 1861, commonly called the Stay 
Law, applied to actions on contracts then existing, and 
suspended the statute of limitations in actions on such con- 
tracts ; the suspension, by successive renewals of the Act, 
having lasted until December, 1866 lb. 

4. Where a plaintiff recovers judgment and sues out execution 
thereon, as a general rule, no right of action against him 
for the costs accrues to the officers of the Court until nulla 
honay or non est inventus^ as the case may be, has been 
returned. Until such return the statute of limitations does 
not commence to run against the claim. Ha/rlee ff Pressley 
vs. Ward 231 
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5. The statute of limitations was suspended by the stay law Irom 

21st December, 1861, to 21st December, 1866, just five years. 
The suspension did not cease with the decision, in May, 1866, 
of State y a. Carew, 1 3 Rich. 494. Harlee §• Prmley vs. Ward, 281 

6. B., as principal, and C, as surety, gave to A. their joint and 

several promissory note, and B. afterwards made two pay- 
ments thereon : the first within four years from the accrual 
of the cause *of action on the note, and the second after the 
expiration of that period, but within four years from the 
time of the first payment. In an action by A. against C, 
commenced within four years of the second, but more than 
four years after the first payment : Ileld^ that the action was 
barred by the statute of limitations. Smith vs. Caldwell. ... 365 

7. A payment by one of several joint contractors, within four 

years from the accrual of the cause of action on the contract, 
creates a new starting-point for the statute of limitations, 
not only as against the party making the payment, but, also, 
it seems, as against the other contractors then living ; but 
a payment made more than four years after such accrual, 
has no such effect, (except as against the party himself who 
makes the payment,) even though it be made within four 
years after such first payment lb. 

Tide Criminal Law, 16, 17, 20. 

LUNATICS. 

1. In 1858 B. became committee of the estate of G., a lunatic. 

The estate consisted of a rice plantation and slaves, which 
B. had in charge and managed, as committee, until May, 

1865, when G. died. G. left a will, by which he appointed 
his widow, T., and one R., executors. The will was proved 
29th January, 1866, and T. qualified as executrix, 10th Feb- 
ruary, 1866. B. continued in charge of the plantation dur- 
ing the year 1865, and made a crop thereon, under a contract 
to divide equally with the freedmen, and on the 9th January, 

1866, he, B., removed from the plantation the share of the 
rice to which he was entitled under the contract. In an 
action of trover by T. against B. for a conversion in remov- 
ing the rice, lield^ that B.'s act was not tortious, and there- 
fore that the action could not be sustained. Guerard vs. 
Oaillard 22 

2. It is the duty of one who was committee of the estate of a 

lunatic, to take care of the estate after the death of the 
lunatic, for the benefit of those who have succeeded to tlie 
inheritance ; he may rightfully retain possession until 
ordered by the Court to give it up, and he acts at his peril 
if he gives it up without such order lb. 
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MAGISTRATE. 
Tide Practice, 2. 

MALICIOUS TRESPASS. 
Tide Criminal Law, 15, 20. 

MASTER AND SERVANT. 

Tide Negligence, 2. 

MISDEMEANOR. 
Tide Criminal Law, 12. 

MISNOMER. 

Tide Criminal Law, 6. 

MONEY HAD AND RECEIVED. 

1. Assumpsit for money had and received will not lie to recover 
from a railroad company an amoant paid by the plaintiff to 
the defendant for freight on goods, in excess of the rates 
the company were, by law, entitled to exact ;.the payment 
having been made after the goods had been carried and de- 
livered, and without objection, protest or notice of discon- 
tent. Kenneth ^ Gibson vs. Railroad Company 284 

MORTGAGE. 

1. A mortgagee in fee does not become vested with the legal 
title merely because the mortgaged premises are temporarily 
occupied by a tenant of the mortgagor under a lease made 
after the mortgage was executed. The mortgagor is not 
**out of possession" by reason of such occupancy, within 
the meaning of the Act of 1791. Laffan vs. Kennedy 246 

MURDER. 

Vide Criminal Law, 8, 9, 10, 11, 14, 23, 24. 
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NEGLIGENCE. 

1. One who has himself contributed to the cause of the damage 

of which he complains, cannot recover against another who 
also contnbuted to the same cause ; but this must be under- 
stood of the proximate, and not any remote or collateral 
cause. ConlinY8. Charlwion 201 

2. The rule which exempts a master from liability to a servant, 

for injury caused by the negligence of a fellow-servant, is 
not confined to cases where the two servants are engaged 
in a common business which their Joint efforts are required 
to accomplish lb, 

3. The owner of property is not liable for private wrongs done 

in the prosecution of his work by an independent contractor, 
who has been employed by him to do some work upon it 
for the owner's benefit, but who is not subject to his, the 
owner's control. If the work involved danger to others, 
and the contractor was known to be unworthy of trust, or 
if the thing done amounted to a public nuisance, then the 
owner might be liable lb. 

Vide Pleading. Sheriff. 



NEW TRIAL. 

1. Motion for new trial on the ground that *' the verdict of the 

jury was arbitrary, capricious, and without any foundation 
whatever in the evidence." The evidence reviewed and 
new trial refused. Plate vs. Insurance Company 213 

2. When the verdict is wholly without evidence to support it, still 

more when it is directly against the entire evidence, and 
even when the preponderance of the evidence is manifestly 
in opposition to it, and especially whtn, in any of these 
cases, the impression made upon the mind of the presiding 
Judge concurs with the view of the Court above, new trials, 
on the ground that the verdict is without, or against, or in 
opposition to, the evidence, will be granted ; but not, it 
seems, in other cases lb. 

3. A new trial will not be granted on an aflldavit by four of the 

jurymen, made three weeks after the trial, that they had 

not agreed to the verdict. Heaves vs. Moody 812 

Vol. XV.— .26. 
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4. In an action on bond, where no evidence is given by the de- 
fendant, a verdict for only one-fourth of the debt is in 
violation of law, and a new trial will be ordered. Canoile 
TS. Harvey „.y 814 

Vide Criminal Law, 7, 14. 

NOL. PROS. 

Vide Criminal Law, 18. 

NUDUM PACTUM. 

Vide Accord and Satisfaction, 2. 

NUISANCE. 

Vide Criminal Law, 21. 

ORDINANCE OF SEPTEMBER, 1865. 
Vide Scaling Debts. 

PARTITION. 

1 . Semble^ That the fees of a surveyor retained to survey lands 

for commissioners in partition should be taxed as costs in 
the cause, and that he cannot charge one of the heirs or 
Joint owners of the lands for his services, although such 
joint owner may have been active in procuring his services. 
Ervin vs. Eppa 228 

2. Commissioners in partition are entitled to reasonable compen- 

sation for their services, and should not, it seems, employ 
one of their own number as surveyor, and thus enable him 
to charge in that capacity also lb. 

3. A separate plat for each heir, of the parcel allotted to him, 

should not be made and returned into Court • lb. 

4. A surveyor employed by commissioners in partition owned 

adjoining lands, and, in running the line between his own 
and the lands to be partitioned, a dispute arose as to the 
location : Held, that the surveyor when the dispute arose 
became interested, and could no longer act, and that 
charges for services afterwards rendered could not be 
allowed lb. 
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PAYMENT. 

1. Where the debt was contracted in 1859, and part payment in 

Confederate currency was made in 1863, the creditor is not 
entitled to have the amount of the payment reduced to its 
value in National currency. Fluit vs. Nelson 9 

2. Where the full period of twenty years has not elapsed, the 

artificial presumption of payment does not arise, and in 
such case, the circumstances relied on to raise the presump- 
tion, to be sufficient, must satisfy the mind of the trier of 
fact, that payment has, in fact, been made. Bradley vs. 
Jennings 34 

^^^ ft 

Vide LimitationSf Statute of, 6, 7. Promissory Notes. Money 

Had and Received. 

PETIT LARCENY. 

Vide Criminal Law, 26. 

PLEADING. 

1. In an action by an administrator, under the Act of 1859, to 

recover damages for causing his intestate's death, the dec- 
laration should phow the existence of one or more of the 
parties (wife, husband, parent, and children) for whose 
benefit the action lies. Canlin vs. Charleston 201 

2. An objection to a declaration which might have been fatal on 

demurrer, held, to have been cured by the verdict, and 
motion in arrest of judgment refused lb. 

Vide Oriminal Law^ 6. Limitations, Statute of, 1. Sheep. 

Sheriff. 



PRACTICE. 

1. In an action on a sealed note for ^* sixty dollars, payable in 

gold,'* plaintiff can recover no more than the sixty dollars, 
and interest thereon. He is not entitled to have the pre- 
mium on gold added to that amount. Gist vs. Alexander,. 50 

2. It is no more competent for a magistrate than it is for a Jury 

to disregard the positive and uncontradicted evidence of 
unimpeached witnesses. Cook ya. Sanders 63 
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8. In an action on a promissory note, which by its terms bears 
interest, the Jury must find the interest as well as the prin- 
cipal. If they find only the principal, the Judge, before 
accepting the verdict, may properly recommit the case with 
proper instructions as to their duty. Smith vs. Keels ^ 318 

Vide Attachment, Foreign. Confession of Judgment, Crim- 
inal Law, 6, 10, II, 15, 17, 18, 19, 20. New Trial. Will, 2. 



PRESUMPTIONS. 

Vide Payment, 2. 

« 

PRINCIPAL AND AGENT. 

Vide Promissory Notes. 

PROMISSORY NOTES. 

1. B. being indebted to C. by promissory note payable to C, or 

bearer, paid the same to C.'s agent with whom it had 
been deposited for safe-keeping during C.*s absence, and 
the note was surrendered by the agent to B. At the trial 
of an action by C. against B. to recover the amount of the 
note, the presiding Judge charged the Jury that the pos- 
session of the agent was like that of an ordinary chattel — 
a naked bailment — depositum^ and implied no authority to 
receive payment and surrender the note : Held^ that the 
charge was erroneous and new trial ordered. Com vs. 
Brown 262 

2. The possession by an agent of a promissory note payable to 

bearer is not strictly analogous to the possession of an or- 
dinary chattel. In the former case the agent has authority, 
prima facie, to receive payment and surrender the note, 
and the maker paying in good faith will be protected. 
The presumption, however, may be rebutted by contrary 
evidence Ih. 

PUBLIC LANDING. 

Vide Criminal Law, 21. 



[ 
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SCALING DEBTS. 

1. A sealed note for (2,500, dated Ist June, 1864, and payable 

twelve months after date, ** in such currency as can im- 
mediately be made available in payment of the old debts 
of the estate of *P,' dollar for dollar:" Held, to be within 
the Ordinance of September, 1865, providing *That in 
every action arising on any contract whether under seal 
or parol, written or oral, made between the •Ist January, 
1862, and the 15th May, 1865, it shall be lawful for either 
party to the aetion to introduce testimony showing the 
true value and real character of the consideration of such 
contract at the time it was made, so that regard being had 
to the particular circumstances of each case, such verdict, 
or decree, may be rendered as will effect substantial jus- 
tice between the parties." BtUland vs. Cope* 84 

2. Held, also, that the ordinance did not impair the obligation 

of contracts, and therefore was not in conflict with the pro- 
vision of the Constitution of the United States that *^no 
State shall pass any law impairing the obligation of con- 
tracts" lb. 

8. Held, farther, that a sealed note for $7,000 dated the 25th 
August, 1863, and payable **six months after the ratifica- 
tion of peace with the United States, or before," at payee's 
option, with interest ; was within the provision of the ordi- 
nance Tb, 

Vide Payment. 

SHEEP. 

1. In an action on the case against the owner of a dog, to recover 
for sheep killed by the dog, the plaintiff is not entitled to 
recover under the Act of 1859, unless it be alleged in the 
declaration that the offence was committed contrary to the 
form of the Act. If there be no such allegation the action 
will be considered as brought at common law, and the 
plaintiff held to such allegations and proof as the common 
law requires. Oockfleld vs. Singkiary 240 

SHERIFF. 

1. In an action against the sheriff for negligence in failing to 
make an arrest on bail process, plaintiff cannot recover for 
the sheriff's default in keeping his ofQce closed. He should 
have charged such default in bis pleading. BembU, Ertin 
vs. 8eott 12 
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2. Where a sheriff used due diligence in his effort to find one 
against ^hom bail process had been lodged, and who re- 
sided in the country : Held^ that the sheriff was not liable, 
merely because during the time he was absent making the 
effort, his ofBce was closed, and before he returned the de- 
fendant came to the court-house, and there took the cars 
and left the State. Ervin yb. Scott 12 



STAY LAW. 
Vide Limitations, Statute of, 3. 

STOCK. 
Tide Taxation and Taxes, 1. 

SURVEYOR. 

Vide Partition, 

TAXATION AND TAXES. 

1. A charter of a railroad corporation exempting the ^^ stock*^ of 

the Company from taxation, exempts also its *^ gross in- 
come.^' Such income being but an accessory of the stock, 
which is the principal thing — the aggregate of the property 
and effects of the corporation. State vs. Hood 177 

2. The specific lien for taxes given by the Act of 1843, and the 

city ordinance of March, 1844, lasts for one year only, and 
lodgment of execution within the year docs not extend the 
lien. Such execution has its own lien, but that is a lien 
subject to prior encumbrances. SlcUe ys. Ouerry 353 

Vide Constitutional Law, 1. 

TENANT. 

Vide Mortgage. 

TENDER. 

1. An offer to pay money, or deliver chattels, to constitute a 

valid tender, must be unconditional. Smith vs. Keels 318 
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TRESPASS ON LAND. 
Tide Criminal Law, 12. 

TROVER. 

Vide Lunatics. 

VERDICT. 
Vide Practice, 3. Will, 2. 

VOLUNTARY PAYMENT. 

Vide Money Had and Received, 

WIFE. 
Vide Will, \. WUnesa, 2. 

WILL. 

1. Where on the trial of an issue as to the validity of a will 

which entirely excluded the testator's widow and only 
child, it was intended to be proved that the testator's mind 
had been poisoned by false insinuations as to his wife's 
infidelity: Held^ That it was competent, in aid of such 
proof, for the widow to testify that the child was in fact 
the testator's child. Mo%eley vs. Eakin 824 

2. On the trial of an issue as to the validity of a will, where the 

suggestion contains several grounds, it is error to charge 
the jury, if they find against the will, to specify the ground 
on which their verdict is founded. The verdict should be 
general — either for or against the will lb. 

WITNESS. 

1 . The Act of 1866 making parties to a cause and persons in- 
terested therein competent witnesses, does not remove other 
causes of disqualification. Moseley ys. Bakin 324 
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2. The proviso of the same Act that neither husband nor wife 
shall be ^* required to disclose any communications to each 
other during coverture," was intended to protect only such 
confidential communications as by the rules of the com- 
mon law were excluded. Where the testimony was com- 
petent by those rules, it is competent under the Act. Moseley 
vs. Eakin 824 

WORK AND LABOR. 

1. In an action for work and labor, it is a good defence to show 
that the work was so unsliilfully, carelessly or wrongly done 
that the employer suffered injury thereby, or that it was 
useless, and had to be done over again. Ervin vs. Epps,,. 223 

Tide Partition, 
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